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AGENCY

of the City of Talent

TALENT URBAN RENEWAL AGENCY SPECIAL MEETING
TOWN HALL MARCH 16, 2016 at 6:00 PM

TURA meetings are being digitally recorded and will be available on the City website

The Talent Urban Renewal Agency of the City of Talent will meet at 6:00 P.M on Wednesday, March 16,
2016 in the Town Hall, 206 E. Main Street. The meeting location is accessible to persons with
disabilities. A request for an interpreter for the hearing impaired, or

for other accommodations for persons with disabilities, should be made at least 48 hours in

advance of the meeting to the City Recorder at 541-535-1566, ext. 1012,

TURA reserves the right to add or delete items as needed, change the order of the agenda, and discuss
any other business deemed necessary at the time of the study session and/or meeting.

REGULAR MEETING- 6:00 PM

Anyone wishing to speak on an agenda item should complete a Public Comment Form and give it to the
City Recorder. Public Comment Forms are located at the entrance to the meeting place. Anyone
commenting on a subject not on the agenda will be called upon during the “Citizens Heard on Non-
agenda Items” section of the agenda. Comments pertaining to specific agenda items will be taken at the
time the matter is discussed by the Talent Urban Renewal Agency.

1. Call to Order/Roll Call

2. Consent Calendar
2.1 Approval of Minutes for February 17, 2016....ccceeeeeeeieeneieenecnreecnceesacencaeanciens Page 2-4

3. Citizens Heard on Non-Agenda Items

4. Administrative
4.1 Items from Chair or Agency Members

5. New & Miscellaneous Business

51 David Powell — Fagade for Talent Animal Hospital.......cccceeveieiinieiianennnnn. Page 5-21

5.2 Approve Resolution 16-16, A Resolution to Transfer Appropriations............ Page 22-23
5.3 Approve Resolution 16-17, Local Public Contracting Rules......cccceeeeiannnn... Page 24-123
54 John Southgate CONtraCl....ceieiriieieiieiniieeniescrrerecrescersacersscessssnsoscnsenst Page 124-134
55 TID UPAAte.seeuinieniieinerneeniesentsasarossnsossnsessnsessssnssssessssnssssnssssasns (no agenda report)
5.6 TURA BUdget COmMMITEEE.cueieereenieeeeeneeacneeeceeecnsseensescncesencesencasansesannes Page 135-138

6. Items from Executive Director
7. Discuss Agenda items for the April 61" Special Meeting
8. Adjournment

The City of Talent is an Equal Opportunity Provider

Note: This agenda and the entire agenda packet, including staff reports, referenced documents, resolutions and
ordinances are posted on the City of Talent website (www.citvoftalent.org) in advance of each meeting.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting,
please contact TTY phone number 1-800-735-2900 for English and for Spanish please contact TTY phone number 1-800-
735-3896


http://www.cityoftalent.org/

URBAN
RENEWAL
AGENCY

of the City of Talent

TALENT URBAN RENEWAL AGENCY REGULAR MEETING DRAFT MINUTES
TOWN HALL FEBRUARY 17, 2016 at 6:00 PM

TURA meetings are being digitally recorded and will be available on the City website

The Talent Urban Renewal Agency of the City of Talent will meet at 6:00 P.M on Wednesday, February
17, 2016 in the Town Hall, 206 E. Main Street. The meeting location is accessible to persons with
disabilities. A request for an interpreter for the hearing impaired, or

for other accommodations for persons with disabilities, should be made at least 48 hours in

advance of the meeting to the City Recorder at 541-535-1566, ext. 1012,

TURA reserves the right to add or delete items as needed, change the order of the agenda, and discuss
any other business deemed necessary at the time of the study session and/or meeting.

REGULAR MEETING- 6:00 PM

Anyone wishing to speak on an agenda item should complete a Public Comment Form and give it to the
City Recorder. Public Comment Forms are located at the entrance to the meeting place. Anyone
commenting on a subject not on the agenda will be called upon during the “Citizens Heard on Non-
agenda Items” section of the agenda. Comments pertaining to specific agenda items will be taken at the
time the matter is discussed by the Talent Urban Renewal Agency.

1. Call to Order/Roll Call

Members Present Members Absent
Chair Stricker Member Abshire
Vice Chair Pederson

Member McManus (arrived at 6:04 PM)

Member Cooke

Member Wise

Member Collins

Also present:

Executive Director, Tom Corrigan
City Recorder, Melissa Huhtala

2. Consent Calendar

2.1 Approval of Minutes for February 3, 2016

Member Cooke moved to approve the minutes for February 3, 2016. Member Pederson seconded. All Ayes.
Motion passed unanimously

2.2 Approve Financials
Member Pederson moved to approve the financials. Member Cooke seconded. Chair Stricker repeated the

motion. Discussion: None. All Ayes. Motion passed unanimously.

3. Citizens Heard on Non-Agenda Items



David Powell, 995 Suncrest Rd., Talent — Mr. Powell turned in an application for a facade at the Talent Animal
Hospital. It was decided that this will be addressed at the next meeting.

4. Administrative
4.1 Items from Chair or Agency Members
None.

5. New & Miscellaneous Business
5.1 Ton-Ton Request

Executive Director, Tom Corrigan spoke that no information from Ton-Ton has been received. He will follow up
with an email. He also spoke that have not have final walk-thru from the previous request.
5.2 TID Update
Mr. Corrigan spoke he could not meet with TID last week. They went down to the roundabout today and reviewed a few
items. Staff has contacted Alpine Environmental Consultants to do Phase 1 Environmental Review of the property. This
will be a 3 week process once the paperwork is signed.
Chair Stricker questioned if the consultant could develop a timeline. Mr. Corrigan spoke she will come within the next
two weeks. It was decided to add a timeline to the Regular March Meeting.
53 Pollinator Garden

Jim Thompson -255 Colver Road, Talent — Mr. Thompson spoke on behalf of Dolly Warden regarding the Pollinator
Garden. There will be a pesticide conference on April 15" - 16", Mr. Thompson suggested to have Phyllis Stiles do a
dedication speech for the Pollinator Garden at the roundabout. It was decided to put on a future agenda for discussion.
It was discussed the Pollinator Garden is still not complete. Staff would contact Dan Bish to get a timeline of completion.
Artwork at the Pollinator Garden was discussed. Member McManus spoke that there has been no feedback from TPAC.
A dedication sign was suggested. It was explained that no art will go in until the roundabout is complete. Chair Stricker
spoke that the City can work on the completion of the Pollinator Garden and Bee City will coordinate the event. Mr.
Thompson suggested Mayor Stricker give the dedication speech. It was explained that the proposal will have to go to
Council.

6. Items from Executive Director

e Still working on the punch list at plaza.

7. Discuss Agenda items for the March 2nd Special Meeting

e Timeline from consultant.
o Facade at Best Friends of the Animal Shelter.

8. Adjournment 6:46 PM

Respectfully submitted by:

City Recorder, Melissa Huhtala

Attest:

Executive Director, Tom Corrigan 3



The City of Talent is an Equal Opportunity Provider
Note: This agenda and the entire agenda packet, including staff reports, referenced documents, resolutions and

ordinances are posted on the City of Talent website (www.citvoftalent.org) in advance of each meeting.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting,
please contact TTY phone number 1-800-735-2900 for English and for Spanish please contact TTY phone number 1-800-
735-3896


http://www.cityoftalent.org/
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Talent Urban Renewal Agency
Application for Funding

Date: v "//'_.,J&/é _M@L
Name: Pest Frienes Paimal #(:JSPE'ILO\K ITQLGUJ&— Ok, - &”}Jdl_oaw‘g //
Address: \O7 "N pad‘ 10? ¢ Huwa ; 'm/f’!u"h Ol bavr p‘l’.hﬁ’: !
Email: Ho htol es ) S\N\u‘g NN

Phone: SL} \- 94| “55(@0

Owner of Property: Yes x No

If you answered no:

Owner’s contact information:

_Name: _D“ AN (}\(Q\UJ e\\ .

Addréss: C?qu \§1 mCCesA= Qc)\ 4 H/P:\J'\" o1 975—?0
Email: _Opnue// 55061 Cua:ls COrN

Phone: 5"” = 91// 5560

Tn order to encourage economic development and maintain the traditional small town character of Talent’s
downtown core, the Talent Urban Renewal Agency (“Agency™) offers three funding programs for buildings within
the Urban Renewal Area.

Grants can be used to:

1) rehabilitate and/or restore commercial, residential or governmental buildings to historically compatible
exterior design

2) encourage new investment and development in Talent

The Board of Directors (“Board”) reserves the right to modify these guidelines as needed to meet the goals and
objectives of the Urban Renewal Plan, and to make exceptions to the guidelines if it is in the best interests of the

downtown core area to do so.
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Funding amounts and levels of participation by the Agency are considered on a case by case basis. Limited funding
is available and an application process is required. Successful applicants will be required to sign a contractual
agreement, and provide the necessary insurance to meet the needs of the project receiving funding.

General terms:

1. Applicants may be either a property owner or a tenant.

2. Ifthe applicant is a tenant, the written approval(s) of the property owner is required.

3. All improvements remain with the building, including awnings. In the case of a sign, any custom work
such as mounting brackets and lighting funded under this program shall remain with the building.

4, Property insurance shall be carried on the property and the improvements in an amount acceptable to the
Agency. For new construction or additions, depending on the size of the project, the contractor may be
required to provide builder’s risk insurance. '

5. The Agency may choose to include up to 5-10 hours of time from a professional consultant to enhance the
project’s end result.

6. In-eligible work includes:

a. Major landscape improvements
b, - Plants
¢. Non-public faces of bu1ld1nos
~d. Normal, routine maintenance
7. Funds from other granting sources may be leveraged through this program or used as matching funds.

1. REHABILITATION/FACADE IMPROVEMENT GRANT up to $10,000 per tax [ot, with a

matching fund requirement.

Eligible work includes:

e Signage and awnings

Replacement of missing decorative features

Restoration of doors, windows and chimneys

Storefront or fagade rehabilitation

e Removal of non-historic materials or additions

Exterior paint (if used as an architectural element)

e And, if determined as necessary by the Agency on a case by case basis:
o Improving ADA access
e Improving or installing systems necessary to business development

Funding Priorities for the Rehabilitation/Facade Grant: The Agency reserves the right to set priorities for

which properties are eligible or ineligible to receive grant funds.

Currently eligible:

e  Commercially-used property located within the CBD (downtown) zone
e  Historic structures located within the urban renewal boundary (residential or commercial) as
designated in the City of Talent’s Survey of Historic and Cultural Resources (July 1995 or as

amended).
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Not eligible at this time:

e  Non-historic residential properties
e  Non-historic commercial buildings in the CBH (highway) zone.

o Base Grant of up to $5.000: Direct grant, no maich required.

e  Base Grant + Matching Grant: $5,000 Base Grant in addition to Agency matching dollar-for-dollar
investment by property owner over the Base Grant amount, capping the Agency’s total investment at
$10,000 per tax lot. (Requires a 50/50 match from the applicant for grant funds over and above the Base
Grant amount.)

REHABILITATION/FACADE

GRANT EXAMPLE

Agency spends: Applicant spends: Total project value:

$5,000 Base Grant +up to $2,500 matching $2,500 $10,000

$5,000 Base Grant +up to $5,000 matching $5,000 $15,000
GENERAL INFORMATION:

Application/Approval Process: A multi-step application process is required. Appropriateness of applications is the
decision of the Agency, based on: ,

e available funding
e the application’s ability to meet the goals and objectives of the Urban Renewal Plan
e the applicant’s ability to complete the proposed project within the Agency’s designated timeframe

The Agency has sole authority to determine eligibility of the proposed work, approve changes to approved grants,
select its own consultants, and confirm that work has been completed correctly. All exterior designs or
improvements must meet the requirements of the City’s design standards and be reviewed by the City’s
Architectural Review Committee. Certain work may be required or precluded as a condition of funding, and
funding on approved grants may be withdrawn if any portion of a project changes substantially from what was
approved by the Agency, without receiving prior consent.

Contact Infonhation: For more information or an application form, contact the Talent Urban Renewal Agency,
(541) 535-1566 or urbanrenewal@cityoftalent.org

*Preliminary plan should be attached*

Project Consultant: At its discretion, the Agency contracts with an architectural/historic preservation professional
or an engineer to provide design assistance to participants in the program. Up to 5-10 hours of free consultation
and project assistance is available per project. Additional assistance (beyond 10 hours) may be included if desired

by the applicant or as determmed by the Agency.

*Please provide a detailed work plan, picture, engineering plans, contractor’s documentation, ete. The more
detailed the submission the greater chances of receiving funding.

10
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Application for TURA funding February 11, 2016

To the Urban Renewal Agency and Board Members,

Scope of building upgrading and overall outside appearance
enhancements: '

il

Create new modern looking front of building by application of Montecito Cliff stone to the lower
36" of the East (Hwy 99 side) and up to the first side entry door. See mock-up illustration for
visual idea. '

Install matching stone and top-plate to masonry blocks around existing sign located out on Hwy
89. -

Reside front of Animal Hospital with modern engineered lap siding from top-plate of stonework
to the upper edge of roofline. This is to give the building the appearance of newer and more
modern look replacing the early 80’s look of T1-11 siding that served the old Laundry mat
building that was converted 20 plus years ago.

Upper eve area of front of building will have “Shake” style lap siding replacing the sun that
currently exists.

Repaint entire building with high quality 3 tone 25 year warranty paint.

Strip and repaint metal roof to match and top off the new look and feel to the building. The roof
is very visible from Hwy 99 as well as the newly constructed Talent Roundabout. Our roof has
fading panels and cosmetically looks old and dingy.

Masonry rock upgrades: $4,750

Siding building painting: $6,500

Roof stripped/ painted: $ 5,294

Grand Total :516,544

Bids and proposals are attached

Please consider our purposed upgrades in hdpes of freshening up our great little city as we’re some of
the first impressions our foot/vehicle traffic see when driving South into Talent along Hwy 99.

Thank your—

Talent Best Friends Animal Hospital.
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Best Friends Animal Clinic, -David Powell

Proposal for Installation and Material of Eldorardo Stone on front of building and
existing sign @ 107 N Pacific Hwy, Talent OR.

MATERIALS LIST AND COST:
250 square feet of Montecito Cliff stone (Eldorado)
$69.20 per box @10 square feet per box. 240 feet of coverage, with 10 squre feet of extra

for blend and to ensure adequate amount for job. $1,730

16 Tineal feet of comer stone’s Montecito Cliff stone
$74.70 per box @ 8 lineal feet per box. 16 lineal feet of coverage. $298.80

Earth tone Wainscot. $10.25 each @26 total for coverage of tops of stone veneer.
$266.50

Wall Caps. $30.40 a piece @10 total for coverage over veneer on existing sign box.
$304.00 “SPECIAL ORDER”

12 Sheets of expanded diamond lathe, to adhere stone veneer to. @$6.15 per sheet $73.80
Mortar for installation @$7.15 per bag 28 total $200.02

Monetcito CLiff stone Flats $1,730‘
Corners $298.80

Wainscot $266.50 ‘ _
Wall Caps $304.00 MATERAILS PLUS DELIVERY $2,873.22 TO $2,950
Lathe $73.80 depending on mileage of delivery

Mortar $200.12

Installation for all above $1,800. Start to finish in no more than four days.

Total amount of materials and installation $4,750

Quote is good for 30days.

Toby Levario Stone and Tile
541538-9921

16



ERICKSON

‘ CONSTRUCTION LLE

GIIHSTRIII}TIGN BID FORM

o e o R I B A A

OUWNER INFORMATION CONTRRACTOR INFORMATION
Name David Powell Company Erickson Construction LLC
Address - 107 N. Pacific Highway Name Camron Erickson
City, State ZIP Talent, OR 97540 ' Address 150 Ponderosa Way
Phone (541) 941-5560 City, State ZIP Eagle Point, OR 97524
Email Phone (707) 845-0904
Email erickson.constructionlic@yahoo.com
Project name 107 north Pacific Highway Completion date TB.D

SGOPE OF WORK

N R o o s e o, O S B S S B S e B A o A o T,

Side front north and east walls with 8 ¥ lap hardy siding starting five feet from the pavement. All % inch existing trim must be replaced with 5/4” trim for
weather proofing. This includes one window and one exterior door on eastside wall. Two exterior doors on north wall. All debris will be cleaned and

disposed of.
Paint exterior building with 3 tones of 25 year warranty paint. This includes all sheds, front railing, bench, exterior doors, trim and siding. This also

includes resurfacing the existing south wall T1-11 siding.
Any unforeseen circumstances will be addressed with a change order that must be approved by owner.

NOT INCLUDED

?MJJ!{IJ!ZIIJHI!WI@'I{Ifl&'.ﬂ'?._.!’IIII!If.ﬁ_fffl{!llgflffMW!!!III!II#I/IIIJI# AR
All electical, and plumbing are not included in this bid.

T 7 A P P o r A ]

CONMPANY PROPOSAL

A A o S o i i i S P S i o inanalinis
I, Erickson Construction, propose the above scope of work, to be completed within 2 working weeks proceeding the start date for the

amount of $6,400,

M\ICQ

\

Submiited by (Com palﬁ’Replesentatwe} Date
OWNER ACCEPTANGE
A o e o o R R A Y A T A s T L A P ]

I, David Powell, do accept the above scope of work, to be completed within 2 working weeks proceeding the start date for the amount of
$6 400.

Submitted by (home owner or authorized representative) Date

17




EIFFEL CONSTRUCTION

CCB#151388

PROPOSAL

Proposal submitted to: David Powell Date;Jan 2, 2016
Address: ,Best Friends Animal Hospital, Talent, Oregon

Phone: _541-941-5560

Job location: _Best Friends Animal Hospital, Talent, Oregon

We hereby submit our proposal for;

Work Specifications:

~ Removal of existing “sunshine” from front of building

~ Installation of new 7" horizontal lap siding on front of building and North side down to 36" from ground level
~ Installation of new “shake” style siding to replace the sunshine area

~ Addressing and fixing potential rot at end of rafter tail on front corner of building

~ Fixing gutter in said area that caused rot on rafter tail

~ All materials and tools required to complete previously aforementioned tasks

~ Complete and thorough clean up upon completion of job

We submit this proposal for materials and labor - complete in accordance with the above specification for the sum
of : § Three thousand two hundred dollars $ 3,200.00

_*If siding is required on the Narth side to span the entire side, please add an additional $ 500.00

* It is agreed by signing below, a 30% deposit will be paid, and the remaining balance to be paid in full upon completion
of project.

Respectfully submitted _ Chad Paris Date 1/2//16
Accepted by Date

1

i

vog

1805 Hart Street, Medford, Oregon 97501 T 541-210-3195 CCB# (51388 E rpmhobbies@yahoo.com 1 8



EIFFEL CONSTRUCTION

CCB#151388

Work Specifications:

Exterior Painting:

~ Application of caulking and primer in any needed areas

~ Masking of all windows, outlets, patios, etc. to prevent potential overspray

~ Any and all sidewalks, driveway, plants, etc. will be covered to protect from possible overspray

~ Application of Benjamin Moore_exterior paint in satin sheen to the body of residence

~ Application of Benjamin Moore exterior paint in satin sheen to all trim/facia of residence

~ ALL NEEDED MATERIALS (lumber, nails, screws, primer, paint, plastic, tape, paper, etc.) and tools required to
complete previously aforementioned tasks

~ Complete and thorough clean up upon completion of said worl

We submit this proposal for materials and labor - complete in accordance with the above specification for the sum
of : $ Three thousand nine hundred fifty dollars $ 3,950.00

Page 2
e s

1805 Hart Street, Medford, Oregon 97501 T 541-210-3195 CCB# I151388 E rpmhobbies@yahoo.com
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‘ B e e Painting Compamy gy, g
1477 ngsley Drive. Medford, OR 97504 » Phone: 541.770.5275 « Fax: 541.770.9480 - Web: wwwcoreylobbms com

January 13,2016
Atin: David Powell
Re: Best Friends Animal Hospital Roof Painting

The following is our proposal for exterior work at your building in Talent. Below is a description of
the items to be painted, and the cost for the project.

Scope of Work: The work entails painting the metal roofing at the main buiding.

Exclusions:
e Does not include any painting on the three detached storage sheds.
e Does not include painting any gutters.

Preparation:
e Pre wet the metal roofing, apply Devprep 88 Cleaner, scrub using nylon brushes, pressure

wash clean.
e Mask, cover and protect items and surfaces not scheduled for a paint finish.

Specifications:

e Metal Roofing: apply one coat of Pittsburgh Paints Pitt Tech Primer and finish with two
coats of Pittsburgh Paints Pitt Tech Satin or Semigloss Waterborne Industrial Enamel.

Cost: $5,294

The above cost includes labor, materials, and the necessary equipment to complete the work. Please
call me at 541-770-5275 if you have any questions or wish to schedule the work.

Sincerely,

Jeff Robbins

jeff@coreyrobbins.com

CCB #96456

CCB Cemfled Lead Based Paint Renovation Contractor License #L.BPR96456

(De«%& \
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TERMS: Project is invoiced upon completion and payment is due within 15 days from receipt of
invoice. A finance charge of 1.5 % per month (18 % annual rate) will accrue on past due balances.
This offer expires 90 days from above date. Certificates of insurance are available upon request.

Acceptance of Proposal: The above cost, specifications, and conditions are satisfactory and are
hereby accepted. You are authorized to do the work as specified above.

Aooeptedd BY .o

Please Print Name....:

rDQ\ C}% -

21



Urban Renewal Agency of the City of Talent, Oregon

A RESOLUTION OF THE URBAN RENEWAL AGENCY OF THE CITY OF TALENT
AUTHORIZING A TRANSFER OF APPROPRIATIONS WITHIN THE CAPITAL
PROJECTS FUND IN THE FISCAL YEAR BEGINNING JULY 1, 2015.

RESOLUTION NO. 16-16

WHEREAS, effective September 1, 2015, the City of Talent, City Manager was
appointed to serve as the Executive Director; and

WHEREAS, the City of Talent bills the Urban Renewal Agency of the City of Talent for
services rendered; and

WHEREAS, the Civic Center Alley Project has unanticipated costs and the Board of the
Agency has approved a Native Plant Pollinator Garden Project: and

WHEREAS, based on the above stated circumstances, the Board of the Agency has
determined that funding for said Materials and Services and Capital Outlay; and

WHEREAS, Personnel Services and Contingency funding is available to transfer for said
Materials and Services and Capital Outlay; and

NOW, THEREFORE, BE IT RESOLVED that in accordance with ORS 294.450(3)(1) the
Urban Renewal Agency of the City of Talent approves the following transfer of appropriations:

INCREASE (DECREASE)
Capital Projects Fund
Materials and Services

Administrative Services $20,238
Personnel Services ($20,238)
Capital Outlay

Native Plant Pollinator Garden $ 8,825

Civic Center Alley $ 6,175
Contingency ($15,000)

Net: $ -0-

The above resolution statements were approved and declared adopted on this XXth day
of XXX, by the following vote:

AYES: __  NAYS: ABSENT: ABSTAIN:

Signed by me in authentication of its adoption and passage by the Urban Renewal
Agency of the City of Talent this XX day of XXX.

XXX
Chair
ATTEST:

22



XXX
Executive Director
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TURA Agenda Report

Agenda Item
Meeting Date: February 20, 2013 Primary Staff Contact: Tom Corrigan
Department: Executive Director E-Mail: urbanrenewal @cityoftalent.org
Staff Approval: Tom Corrigan Secondary Contact:

Issue Before TURA: To adopt a sound and responsive public contracting system that would allow
impartial, meaningful, and open competition, while preserving a formal competitive selection process
as the standard for public contracts.

*THESE ARE THE EXACT PUBLIC CONTRACTING RULES USED BY THE CITY*

To simplify somewhat the 92 plus pages of the Public Contracting Rules, the following points are
offered:

We have done this to opt out of the Attorney General’s Model Public Contracting Rules and adopt
some that fits TURA better. We have also taken out a lot of items that would never pertain to TURA,
only the State.

Under the existing ORS, TURA had to take the lowest bidder on any project over $50,000. No matter
of experience, previous contracts, timeline, etc.

The Public Contracting Rules allows the Board to select the most “Advantageous, Responsive
Proposal”.

The majority of the State rules are still in effect, we have just tailored them to fit TURA.

A good number of the changes are covered in the “Exemption” section.

IE — Section “E”, Exemptions

Insurance — Imagine if we had to bid out CIS each year. This allows us to keep insurance contracts
every year.

Personal service contracts are exempt from the bid process.

Fuel — We would have to bid out the County’s fuel pumps each year if we do not adopt this.

These are the dollar amounts used by the State in the Model Contracting Rules —Section 47. We are
just adopting the same limits.

$0 - $5000 - basically decide who we want

$5000 - $150,000 - requires 3 written bids of similar statement — Section 49

Over $150,000 — requires the full bid process

It then goes into the whole bid/proposal process, when, how, who, etc., and gives us a very good,
formalized process that will keep us from any issues going forward.

Please remember, as stated in the Resolution, the Talent Urban Renewal Agency does double duty as
the Local Contract Review Board.

Staff Recommendation:
Staff recommends approval of the following resolutions:

24
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Resolution #16-17-R, a joint Resolution of the Board and Local Contract Review Board opting out of
the Attorney General’s Model Public Contracting Rules; adopting Public Contracting Rules for the
Board; and repealing existing contracting rules.

Potential Motions:
“I move to adopt Resolution 16-17-R, a joint Resolution of the Talent Urban Renewal Agency and

Local Contract Review Board opting out of the Attorney General’s Model Public Contracting Rules;
adopting Public Contracting Rules for TURA; and repealing existing contracting rules.

Attachments:
Resolution #16-17-R
Local Public Contracting Rules

25



RESOLUTION NO. 16-17

JOINT RESOLUTION OF THE TALENT URBAN RENEWAL AGENCY AND LOCAL
CONTRACT REVIEW BOARD OPTING OUT OF THE ATTORNEY
GENERAL’S MODEL PUBLIC CONTRACTING RULES; ADOPTING
PUBLIC CONTRACTING RULES FOR THE TALENT URBAN RENEWAL AGENCYF;
AND REPEALING EXISTING PUBLIC CONTRACTING RULES

WHEREAS, it is the policy of the Talent Urban Renewal Agency (TURA) that a
sound and responsive public contracting system should allow impartial, meaningful, and
open competition, preserving formal competitive selection as the standard for public
contracts unless otherwise specifically exempted herein, by state law, or by subsequent
ordinance or resolutions; and

WHEREAS, the Oregon Legislature adopted HB 2341 (2003 Oregon Laws,
Chapter 794), which was signed by the Governor, and had an operative date of
March 1, 2005. This Act repealed Oregon Revised Statutes (“ORS”) Chapter 279 (with
minor exceptions) and replaced it with three new subchapters: ORS 279A, 279B, and
279C. These three subchapters, together, constitute the Public Contracting Code (or
Code). All TURA rules and exemptions previously adopted under ORS chapter 279
expired on March 1, 2005; and

WHEREAS, absent any action by the Local Contract Review Board on or after
March 1, 2005, TURA would have operated under the Public Contracting Model Rules
adopted by the Attorney General under ORS subchapters 279A, 279B, and 279C set
forth in Oregon Administrative Rules Chapter 137, Divisions 46, 47, 48 and 49 (the
“Model Rules”); and

WHEREAS, in order to adopt new public contracting rules that differ from the
Model Rules, under ORS 279A.065(5), TURA must specifically state that the Model
Rules adopted by the Attorney General do not apply to TURA, and prescribe its own
public contracting rules, which may include portions of the Attorney General’s Model
Rules. The Local Contract Review Board may also adopt rules for public contracting
not covered by the Model Rules, as long as they do not conflict with the Public
Contracting Code; and

WHEREAS, the Public Contracting Code divides powers and duties for
contracting into two categories: those that must be performed by the “Local Contract
Review Board;” and those that must be performed by the “Contracting Agency;” and

WHEREAS, pursuant to ORS 279A.060 and TURA Bylaws, TURA is the Local
Contract Review Board for TURA and, as such, is authorized to act on all such matters
on behalf of TURA, adopt Public Contracting Rules, and establish procedures for
amendment of such rules; and
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WHEREAS, the Local Contract Review Board may designate certain personal
service contracts or classes of service contracts as personal service contracts, which
are not subject to the procedural requirements of the Public Contracting Code or the
Model Rules; and

WHEREAS, City recognizes it may exempt certain public improvement contracts
or classes of such contracts under ORS 279C.335; and

WHEREAS, pursuant to ORS 279C.330 and 279C.335(2), TURA submits the
following findings supporting a class exemption of public improvement contracts from
competitive bidding requirements, where a competitive proposal process is instead
desired by City, in its sole discretion, which conforms to the requirements set forth in
ORS 279C.400 through 279C.410:

A. Operational, budget, and financial data. Where various criteria, which
may or may not include cost, must be weighed in order to select an appropriate
contractor for the desired project, the formal competitive bidding process costs of up to
$7,000 are a significant budgetary waste in that the most qualified contractor for the
project may not be the lowest responsible bidder;

B. Public benefits. Exempting contracts from competitive bidding
requirements and instead utilizing statutory competitive proposal procedures will protect
and preserve public funds, enable greater competition between the most qualified
contractors, and result in a better product which meets the public’s and TURA'’s needs;

C. Value engineering, Specialized expertise required, Technical expertise.
Only through a competitive proposal process can TURA weigh, evaluate and select this
type of expertise and determine which contractor may best provide these services.
These are qualities not reflected in cost, where a determination on cost alone could
forfeit these valuable and essential attributes;

D. Public safety. Utilizing a competitive proposal process as opposed to
competitive bidding can ensure high quality, more safely constructed facilities through
the construction period, and after completion. Capitalizing upon design and
construction planning and compatibility can also allow earlier use of public facilities even
while construction continues;

E. Market conditions. The increased availability of and need for technical
expertise, value engineering, or other types of specialized expertise, as well as a need
to investigate the compatibility, experience and availability of contractors require that
certain public improvement contracts be awarded based upon an evaluation of a
number of criteria, rather that simply cost; and

WHEREAS, TURA additionally requests that TURA's local contract review board

approve the classes of special procurements and public improvement contract
exemptions set forth in the attached rules, based upon the following findings:
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A. Any exemptions from competitive bidding requirements allowed under the
following rules will not encourage favoritism in the awarding of public contracts nor
substantially diminish competition for public contracts because such exemptions still
require alternative contracting procedures which ensure: (1) reasonable competition;
(2) the best contract price for the public; and (3) a cost-effective process for contractors;

B. The awarding of public contracts pursuant to any such exemptions will
result in substantial cost savings to the public contracting agency because TURA will
avoid costs associated with unnecessary documentation and procedures, where it is
unmerited by the type and/or relatively low cost of the project; and

C. The awarding of public contracts pursuant to any of the requested
exemptions also substantially promotes the public interest in a manner that could not
practicably be realized by formal competitive solicitation procedures, given the fact that
such exemptions facilitate smooth operation of TURA’s administration and operations,
include procedures and mechanisms to ensure the best product, service or outcome is
obtained at the least cost to the public and TURA, and TURA'’s proposed Public
Contracting Rules address areas of public contracting left unresolved by the Code and
the Attorney General’s Model Rules which are essential for TURA operations, such as
the purchase of used personal property, and the disposition of surplus personal
property;

NOW, THEREFORE, it is resolved as follows:

1. TURA is hereby designated to continue as the Local Contract Review
Board of the City and shall have all of the rights, powers and authority necessary to
carry out the provisions of Chapters 279A, 279B, and 279C (the “Public Contracting
Code”) and attached Rules. Except as otherwise provided in this Resolution, the
definitions established in the attached Rules apply herein. The term “Contracting
Agency” as used in the attached Rules includes Contracting Agency’s chief
administrative officer, his or her designee, or any other purchasing agent, as designated
by TURA policy. Those individuals are hereby designated as TURA'’s Contracting
Agency and may exercise all authorities, powers and duties granted to a Contracting
Agency under the Public Contracting Code and attached Rules, except as otherwise
limited by Section 2 of this Resolution or by TURA policy.

2. The contracting authority authorized in the attached rules is subject to the
following spending limits:

A. TURA: TURA approval is required for contracts or change orders in
amounts in excess of $25,000.

B. EXECUTIVE DIRECTOR: The Executive Director is authorized to procure

and execute TURA contracts, change orders, and purchase orders in
amounts not to exceed $25,000;
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3. The above recitals are hereby adopted by TURA, sitting as the Local
Contract Review Board, as findings of fact supporting approval of the Council’s request
for classes of special procurement and public improvement contract exemptions.

4, The Model Rules adopted by the Attorney General pursuant to ORS
279A.065 do not apply to TURA. Instead, TURA hereby prescribes the following Rules,
which include portions of the Attorney General’s Model Rules, as the Rules of
Procedure that TURA will use for its public contracting: Public Contracting Rules
Chapter 137, Divisions 46, 47, 48 and 49. While the numbering of these Rules reflects
the numbering system of the Attorney General’'s Model Rules, they incorporate TURA
changes to the Model Rules, and, therefore, are not the Attorney General’s promulgated
administrative rules. TURA exemptions are also set forth in these Rules, as humbered
Exemptions 1 through 18 (E-1 through E-18). All above-referenced Rules are attached
to this Resolution and incorporated herein by this reference.

5. In accordance with ORS 279A.065(5)(b), TURA shall review its Public
Contracting Rules, adopted herein, each time the Attorney General modifies its Model
Rules in order to determine whether amendments are required to ensure statutory
compliance.

6. Amendments to these Rules and new rules shall be adopted as required
by the Code. If a hearing is required, the subject matter of the amendment or new rule
and hearing information, including date, time, and place of the hearing, shall be
published in a newspaper of general circulation not less than three (3) nor more than
fifteen (15) days prior to the date of the public hearing. Additionally, a notice of the
hearing may be posted on the main entry door of the building where the meeting will be
held not later than three (3) days prior to the date of the meeting.

7. Special procurement requests and approvals shall be made in accordance
with Division 47 of the attached Rules and ORS 279B.085. Public improvement
contract exemption procedures, including notice and public hearing requirements, shall
be in accordance with Division 49 of the attached Rules and ORS 279C.335.

8. The Model Cost Accounting Guidelines developed by the Oregon
Department of Administrative Services, pursuant to Section 3, Chapter 869, Oregon
Laws 1979, are hereby adopted as TURA’s Cost Accounting System to apply to public
improvement projects exceeding $5,000 and constructed with TURA’s own equipment
or personnel. ORS 279C.310. For such public improvement projects estimated to cost
more than $125,000, TURA shall also comply with the requirements of ORS
279C.305(3).
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9. All previously adopted Local Contract Review Board Rules, and adopting
resolutions, including Resolution 05-700-R, are hereby repealed in their entirety.

DATED this day of , 20
Darby Stricker Darby Stricker, Mayor, as President
Mayor for the Local Contract Review Board
ATTEST: ATTEST:
Melissa Huhtala, Melissa Huhtala, City Recorder, as
City Recorder Secretary for the Local Contract Review
Board

F:\1Clients\Muni\Talent, City of\Administration-Finance\Public Contracting\2012 Public Contracting Rules\RES - Opting Out of AG Model Rules (First) (012813) CHCcc.docx
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PUBLIC CONTRACTING RULES 2012
DIVISION 46

GENERAL PROVISIONS RELATED TO PUBLIC CONTRACTING

137-046-0100

Application; Federal Law Supremacy

(1) These Public Confracting Rules {Rules) set forth the rules of procedure for Public Contracting of
Contracting Agencies subject to these Rules. These Rules consist of the following four divisions:

(a) This division 46, which is applicable to all Public Contracting;

{b) Division 47, which describes procedures for Public Contracting for Goods or Services, as defined in ORS
279B.005;

{c) Division 48, which describes procedures for Public Contracting for Architectural, Engineering and Land
Surveying Services and Related Services; and

(d) Division 49, which describes procedures for Public Contracling for Construction Services.

{2) in the event of conflict between rules in this division 46 and rules in divisions 47, 48 and 489, the rules in
divisions 47, 48 and 49 take precedence over the rules in this division 486.

(3) Except as otherwise expressly provided in ORS 279C.800 through ORS 279C.870, and notwithstanding
ORS chapters 279A, 2798, and ORS 279C.005 through 279C.670, applicable federal stafutes and
regulations govern when federal funds are involved and the federal statutes or regulations conflict with any
provision of ORS chapiers 279A, 279B, and ORS 279C.005 through 279C.670 or these rules, of require
additional conditions in Public Contracts not authorized by ORS chapters 279A, 279B, and ORS 273C.005
through 279C.670 or these Rules.

{4) These division 46 rules become effective upon adoption, and apply to Public Contracts first advertised,
but if not advertised then entered info, on or after that date.

Stat. Auth.: ORS 279A.065
Statfs. Implemented: ORS 278A.030 & ORS 279A.065

137-046-0110

Definitions for the Rules

Unless the context of a specifically applicable definition in the Code requires otherwise, capitalized terms
used in the Rules will have the meaning set forth in the division of the Rules in which they appear, and if not
defined there, the meaning set forth in these division 46 rules, and if not defined there, the meaning set forth
in the Code. The following terms, when capitalized in these Rules, shall have the meaning set forth below:
(1) "Addendum’” or "Addenda” means an addition or deletion to, a material change in, or general interest
explanation of a Solicitation Document.

(2) “Award’ means, as the context requires, either the act or occuirence of the Contracling Agency's
identification of the Person with whom the Contracting Agency will enter into a Contract following the
resolution of any protest of the Contracting Agency's selection of that Person, and the completion of all
Contract negotiations.

(3) "Bid” means a written response to an Invitation to Bid.

(4) “Closing” means the date and time anngunced in a Solicitation Document as the deadline for submitting
Offers.

(5) "Code” means the Public Contracting Code, as defined in ORS 279A.010.

(6) "Competitive Range” means the Proposers with whom the Contracting Agency will canduct discussions
or negotiations if the Contracting Agency intends to conduct discussions or negotiations in accordance with
Rules 137-047-0262 or 137-049-0650.

(7) "Contract” means a "Public Contract,” as defined in ORS 279A.010.

(8) “Contract Price” means, as the context requires, {i) the maximum payments that a Contracting Agency
will make under a Contract, including bonuses, incentives and contingency amounts, if the Coniractor fully
performs under the Contract, {ii) the maximum not-to-exceed amount of payments specified in the Contract,
or (iii} the unit prices for Goods or Services or Personal Services set forth in the Contract.

(9) “Contracting Agency” means a public body authorized by law to conduct a procurement. “Contracting
Agency” includes any person authorized by a Contracting Agency to conduct procurements on the
Contracting Agency's behalf.
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(10) “Contract Review Authority” means the Local Contracting Agency's Local Centract Review Board
determined as set forth in ORS 279A.060.

(11) “Contractor’ means the Person with whom a Contracting Agency enters into a Contract.

(12) "DBE bisqualification” means a disqualification, suspension or debarment pursuant to ORS 200.085,
200.075 or 279A.110.

(13) “Descriptive Literature” means the Offeror's materials submitted to provide information concerning the
products or services avallable in response to a Solicitation Document.

(14) “Electronic Advertisement’ means notice of a Contracting Agency's request for Offers, request for
quotes, request for information or other document inviting participation in the Contracting Agency’s
Procurements available over the Internet via (a) the World Wide Web or some other Internet protocol; or (b}
a Contracting Agency's Electronic Procurement System. An Electronic Advertisement may include a
Solicitation Document.

(15} “Electronic Offer" means a response fo a Contracting Agency's request for Offers or request for quotes
submitted to a Contracting Agency via email or through the Contracting Agency's Electronic Procurement
System.

(16} "Electronic Procurement System” means an information system that Persons ray access through the
Internet, using the World Wide Web or some other Inteinet protocol, or that Persons may otherwise remotely
access using a computer, that enables a Contracting Agency to post Electronic Advertisements, receive
Electronic Offers, and conduct other activities related to a Procurement.

(17) "Goods and Services™ or "Goods or Services” has the meaning set forth in ORS 279B.005(1){a).
(18) “Invitation to Bid" or "ITB" means all documents used for soliciting Bids in accordance with either ORS
279B.055, or 279C.335.

(19) "Offer” means a written response fo a Solicitation Document,

(20) "Offeror’ means a Person who submits an Offer.

(21) "Opening” means the date, time and place announced in the Solicitation Document for the public
apening of Written sealed Offers.

(22) "Person” means an individual, corporation, business trust, estate, trust, partnership, limited liability
company, association, jeint venfure, governmental agency, public corporation or any other fegal or
commercial enfity that has the legal capacity to enter into a contract.

(23} "Personal Services" means the services or type of services performed under a Personal Services
Contract,

(24) "Personal Services Contract’” or “Contract for Personal Services” means a contract primarily for the
provision of services that require specialized technical, creative, professional, or communication skills or
talents, unique and specialized knowledge, or the exercise of discretionary judgment skills, and for which the.
quality of the service depends on attributes that are unique to the service provider. Such services include,
but are not limited to, the services of architects, engineers, auditors and other licensed professionals, artists,
designers, computer programmers, performers, consultants and property managers, unless specifically
exempt from the Code.

{25) "Product Sample” means a representative specimen of the item offered by the Offeror in response to
the Solicitation Document. Unless otherwise provided in the Solicitation Document, the Product Sample shall
be the exact product or a representative portion of that product offered by the Offeror.

{26) “Proposal”’ means a written response to a Request for Proposals.

{27) "Responsible Offeror” {also, "Responsible Bidder” or "Responsible Proposer,” as applicable)
means a Person that has submitted an Offer and meets the standards set forth in Rules 137-047-0640 or
137-049-0390(2), and that has not been debaired or disqualified by the Contracting Agency under Rules
137-047-0575 or 137-049-0370. When used alone, "Responsible” means meeting the aforementioned
standards.

{28) "Responsive Offer” {also, "Responsive Bid” or "Responsive Proposal,” as applicable}) means an
Offer that substantially complies in all material respects with applicable solicitation requirements. When used
alone, “Responsive” means having the characteristic of substantially complying in all material respects with
applicable solicitation requirements.

{29) "Request for Proposals” or "RFP” means all documents used for soliciting Proposals in accordance
with either ORS.279B.060, 279C.110 or Rule 137-049-0650.

(30) "Signed” or "Signature” means any mark, word or symbol attached fo or logically associated with a
document and executed or adopted by a Person with the intent to be bound.

{(31) "Solicitation Document’ means an Invitation to Bid, Request for Proposals or other document issued
to invite offers from prospective contractors pursuant to ORS Chapter 279B or ORS Chapter 279C.

(32) “Specification” means any description of the physical or functional characteristics, or of the nature of a
supply, service or construction item, including any requirement for inspecting, testing or preparing a supply,
service or construction item for delivery and the quantities or qualities of materiais to be furmished under a
Contract. Specifications generally will state the result fo be obtained and may, on occasion, describe the
method and manner of doing the Work to be performed.
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(33) "Work" means the furnishing of all materials, equipment, labor and incidentals necessary to
successfully complete any individual item in a Contract and successful completion of all duties and
obligations imposed by the Contract.

(34) “Written” or "Writing" means conventional paper documents, whether handwritien, typewritten or
printed, in contrast to spoken words. It also includes electronic transmissions or facsimile documents when
required by applicable law or permitted by a Salicitation Document or Contract.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065

137-046-0120

Policy

Contracting Agencies subject to the Code shall conduct Public Contracting to further the policies set forth in
ORS 279A.015, elsewhere in the Code, and in these Rules.

Stat. Auth.: ORS 279A.065
Stats. Imptemented: ORS 279A.015 & ORS 279A.065

137-046-0130

Application of the Code and Rules; Exceptions

(1) Except as set forth in this section, a Contracting Agency shall exercise all rights, powers and autharity
related to Public Contracting in accordance with the Code and these Rules.

(2) Neither the Code nor these Rules apply to the contracts or the classes of contracts described in ORS
279A.025(2).

(3) Contracting Agencies otherwise subject to the Code and these Rules may enter into Public Contracts
under a federal program pursuant to ORS 2792A.180 without following the procedures set forth in ORS
279B.050 through ORS 279B.085.

(4) Contracting Agencies otherwise subject to the Code and these Rules may enter into contracts for Goods
or Services with non-profit agencies providing employment opportunities for disabled individuals pursuant to
ORS 279.835 through 279.855 without following the source selection procedures set forth in either ORS
279A.200 through ORS 279A.225, or ORS 279B.050 through ORS 279B.085. However, Contracting
Agencies must enter into such contracts in accordance with any applicable administrative rules promulgated
by the Department of Administrative Services.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.050, ORS 279A.055, 279A.065 & 279A.180

MINORITIES, WOMEN AND EMERGING SMALL BUSINESSES

137-046-0200

Affirmative Action; Limited Competition Permitted

{1} Pursuant to ORS 279A.100, a Confracting Agency may limit competition on Public Contracts for Goods
and Services, or on other Public Contracts with an estimated cost of $50,000 or less (o carry out affirmative
action policies, in accordance with policies and procedures established by the Public Confracting Agency.

Stat, Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.100

137-046-0210

Subcontracting to and Contracting with Emerging Small Businesses; DBE Disqualification

(1) As set forth in ORS 279A.105, a Contracting Agency may require a contractor to subcontract some part
of a Contract to, or to obtain materials to be used in performing the Contract from:

(a) A business enterprise that is certified under ORS 200.055 as an emerging small business; or

(b) A business enterprise that is:

(A) Certified under ORS 200,055 as an emerging small business; and

(B) Is located in or draws its woikforce from economically distressed areas, as designated by the Oregon
Economic and Community Development Departrent.

(2) A subcontractor certified under ORS 200.055 as an emerging smali business is located in or draws its
workforce from economically distressed areas if:
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(a) its principat place of business is located in an area designated as economically distressed by the Oregon
Economic and Community Development Department pursuant to administrative rules adopted by the
Oregon Econgmic and Community Development Department; or

{b) The contractor certifies in writing to the Contracting Agency that a substantial number of the
subcontractor's employees or subcontractors that will manufacture the goods or complete the services under
the contract reside in an area designated as economically distressed by the Oregon Economic and
Community Development Department pursuant to administrative rules adopted by the Oregon Economic
and Community Development Department. For the purposes of making the foregoing determination, the
Contracting Agency shall determine in each particular instance what proportion of & contractor's
subcontractor's employees or subcontractors constifute a substantial number.

(3) Contracting Agencies shall include in each Solicitation Document a requirement that Offerors certify in
their Offers in a form prescribed by the Contracting Agency, that the Offeror has not and will not discriminate
against a subcontractor in the awarding of a subcontract because the subcontractor is a minerity, women or
emerging small business enterprise certified under ORS 200.055 or against a business enterprise that is
owned or controlled by, or that employs a disabled veteran as defined in ORS 408,225,

(4) DBE Disqualification.

(a) A Contracting Agency may disqualify a Person from consideration of Award of the Contracting Agency's
Contracts under ORS 200.065(5), or suspend a Person’s right to bid on or participate in any public contract
pursuant to ORS 200.075(1) after providing the Person with notice and a reasonable opportunity to be heard
in accordance with sections (d) and (e) of this section.

(b} As provided in QRS 200.065 and 200.075 a Contracting Agency may disqualify or suspend a Person's
right to submit an Offer or to participate in a Contract (e.g. act as a subcontractor) as follows:

{A) For a DBE Disqualification under ORS 200.065, the Contracting Agency may disqualify a Person upon
finding that the Person engaged in any of the activities made unlawful by ORS 200.065(1) or (2), or if the
Person has been disqualifled by another Contracting Agency pursuant to ORS 200.065.

(B) For a DBE Disqualification under ORS 200.075, the Contracting Agency may suspend a Person upon
finding that the Person engaged in any of the acts prohibited by ORS 200.075(a} through {c).

{c) A Contracting Agency may disqualify or suspend a Person’s right to submit Offers or participate in Public
Contracts only for the length of time permitted by ORS 200.065 or ORS 200.075, as applicable.

(d) The Contracting Agency shall notify the Person in Whiting of a proposed DBE Disqualification pursuant to
this section, served personally or by registered or certified mail, return receipt requested. This notice shall:
{A) State that the Contracting Agency intends to disqualify or suspend the Person;

{B)} Set forth the reasons for the DBE Disqualification;

{C} Include a statement of the Person's right to a hearing if requested in Writing within the time stated in the
notice and that if the Contracting Agency does not receive the Person's Written request for a hearing within
the time stated, the Person shall have waived its right to a hearing;

(D) include a statement of the authority and jurisdiction under which the hearing will be held;

(E) Include a reference to the particular sections of the statutes and rules involved;

{F) State the proposed DBE Disqualification period; and

(G) State that the Person may be represented by legal counsel,

(e} Hearing. The Contracting Agency shall schedule a hearing upon the Contracting Agency’s receipt of the
Person's timely reguest. The Contracting Agency shall nofify the Person of the éime and place of the hearing
and provide information on the procedures, right of representation and other rights related to the conduct of
the hearing prior to hearing.

(f) Notice of DBE Disqualification. The Contracting Agency will notify the Person in Writing of its DBE
Disqualification, served personally or by registered or certified mail, return receipt requested. The notice
shall contain;

(A) The effective date and period of DBE Disqualification;

(B) The grounds for DBE Disqualification; and

(C) A statement of the Person's appeal rights and applicable appeal deadlines.

Stat. Auth.: ORS 279A.065
Stats, Implemented; ORS 200.065, ORS 200.075, ORS 279A.065, ORS 279A.105 &0RS 279A.110
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CONTRACT PREFERENCES

137-046-0300

Preference for Gregon Goods and Services; Nonresident Bidders

(1) Award When Offers Identical. When a Contracting Agency receives Offers identical in price, fitness,
availability and quality, and chooses to award a Contract, the Contracting Agency shail award the Contract
hased on the following order of precedence;

(a) The Agency shall award the Contract to the Offeror among those submitting identical offers that is
offering Goods or Services or Personal Services that have been manufactured or produced in Oregon.

(b} If two or more Offerors submit identical Offers, and both offer Goods or Services or Personal Services
manufactured or produced In Cregon, the Contracting Agency shall award the Contract by drawing lots
among the identical Offers offering Goods or Services or Personal Services that have been manufactured or
produced in Oregon. The Offerors that submitted the identical Offers subject to the drawing of lots shall be
given notice and an opportunity to be present when the lots are drawn.

(c) If the Contracting Agency receives identical Offers, and none of the identical Offers offer Goods or
Services or Personal Services manufactured or produced in Oregon, then the Contracting Agency shall
award the Contract by drawing lots among the identical Offers. The Offerors that submitted the idenfical
Offers subject to the drawing of lots shall be given notice and an opportunity to ba present when the lots are
drawn.

(2) Determining if Offers are kdentical. A Contracting Agency shall consider Cffers identical in price,
fitness, availability and quality as follows:

{a) Bids received in response to an Invitation to Bid are identical in price, fitness, availability and quality if the
Bids are Responsive, and offer the Goods or Services or Personal Services described in the Invitation to Bid
at the same price.

{h) Proposals received in response to a Request for Proposals are identical in price, fitness, availability and
quality if they are Responsive and achieve equal scores when scored in accordance with the evaluation
criteria set forth in the Request for Proposals.

{c} Proposals received in response to a Special Procurement conducted pursuant to ORS 279B.085 are
identical in price, fitness, availability and quality if, after completing the contracting procedure approved by
the Contract Review Authority, the Contracting Agency determines, in writing, that two or more Proposals
are equally advantageous {o the Contracting Agency.

{d) Offers received in response to an intermediate Procurement conducted pursuant to ORS 2798B.070 are
identical if the Offers equally best serve the interests of the Contracting Agency in accordance with ORS
279B.070(4).

(3) Determining if Goods or Services or Personal Services are Manufactured or Produced in Oregon.
For the purposes of complying with section 1 of this Rule, Contracting Agencies may request, eitherin a
Solicitation Document, following Closing, or at any other time determined appropriate by the Contracting
Agency, any information the Contracting Agency determines is appropriate and necessary to allow the
Contracting Agency to determine if the Goods or Services or Personal Services are manufactured or
produced in Oregon. A Contracting Agency may use any reasonable criteria to determine if Goods ot
Services or Personal Services are manufactured or produced in Oregon, provided that the criteria
reasonably relate to that determination, and provided that the Contracting Agency applies those criteria
equally to each Bidder or Proposer,

{4) Procedure for Drawing Lots. In any instance when this Section calls for the drawing of lots, the
Contracting Agency shall draw lots by a procedure that affords each Offeror subject to the drawing a
substantially equat probability of being selected, and that does not allow the person making the selection the
opportunity to manipulate the drawing of lots to increase the probability of selecting one Offeror over
another.

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 279A,065 &0RS 279A.120

137-046-0310

Reciprocal Preferences

(1) When evaluating Bids pursuant to Rules 137-047-0255, 137-047-0257 or 137-049-0380, Contracting
Agencies shall add a percentage increase to the Bid of a Nonresident Bidder equal to the percentage, if any,
of the preference that would be given to that Bidder in the state in which the Bidder resides. A Contracting
Agency may rely on the list prepared and maintained by the Department pursuant to ORS 279A.120(4) to
determine both {i} whether the Nonresident Bidder's state gives preference to in-state bidders, and (i} the
amount of such preference.

Stat. Auth.: ORS 279A.065; Stats. Implemented: ORS 279A.085 & ORS 279A.120
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137-046-0320

Preference for Recycled Materials

{1} Notwithstanding provisions of law requiring a Contracting Agency to award a Contract to the lowest
responsible bidder or best proposer or provider of a quotation, and in accordance with subsection (2) of this
section, a Contracting Agency charged with the procurement of goods for any public use shall give
preference to the procurement of goods manufactured from recycled materials.

(2) In comparing goods from two or more Bidders or Proposers, if at ieast one Bidder or Proposer offers
goods manufactured from recycled materials, and at least one Bidder or Proposer does not, a Contracting
Agency shall select the Bidder or Proposer offering goods manufactured from recycled materials if each of
the following four conditions exists:

(a) The recycled product is available;

(b) The recycled product meets applicable standards;

(c) The recycled product can be subsfituted for a comparable non-recycled product; and

(d) The recycled product's costs do not exceed the costs of non-recycled products by more than five
percent, or a higher percentage if a written determination is made by the Contracting Agency and set forth in
the Solicitation Document. For purposes of making the foregoing determination, the Contracting Agency
shalt consider the costs of the goods following any adjustments the Contracting Agency makes to the price
of the goods for purposes of evaluation pursuant to Rule 137-046-0310.

(3) For the purposes of this Section, a Contracting Agency shall determine if goods are manufactured from
recycled materials in accordance with standards established by the Contracting Agency.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.125

COOPERATIVE PROCUREMENT

137-046-0400

Authority for Cooperative Procurements

{1) Agencies may participate in, sponsor, conduct or administer Cooperative Procurementis as follows:

(a) Contracting Agencies may participate in, sponsor, conduct or administer Joint Cooperative Procurements
to establish Contracts or Price Agreements for Goods or Services or Personal Services, that use source
selection methods substantially equivalent to those set forth in ORS 279B.055, 279B.060, or 279B.085 or fo
establish Contracts for Public Improvements that use a competitive bidding process substantially equivalent
to that set forth in ORS 279C.005 through 279C.870.

{b) Contracting Agencies may participate in, sponsor, conduct or administer Permissive Cooperative
Procurements to establish contracts or Price Agreements for the acquisition of Goods or Services or
Personal Services that use source selection methods substantially equivalent to those set forth in ORS
279B.055 or 279B.060.

(c) Contracting Agencies may participate in, sponsor, conduct or adminisier Interstate Cooperative
Procurements to establish contracts or Price Agreements for the acquisition of Goods or Services or
Personal Services that use source selection methods substantially equivalent to those set forth in ORS
279B.055 or 279B.060.

{2} A solicitation and award process uses source selfection methods substantiaily equivalent to those
identified in ORS 279B.055, ORS 279B.060 or ORS 279B.085 when it has the characteristics set forth in
ORS 279A.200(2). Each Participating Contracting Agency shall determine, in writing, whether the
solicitation and award process for an Original Contract arising out of a Cooperative Procurement is
substantially equivalent to those identified in ORS 279B.055, ORS 279B.060 or ORS 279B.085 in
accordance with ORS 279A.,200(2).

Stat. Auth.: ORS 279A.065
Stats. Iimplemented: ORS 279A.065 & ORS 279A.205

137-046-0410

Responsibilities of Administering Contracting Agencies and Purchasing Contracting Agencies

(1) If a Contracting Agency is an Administering Contracting Agency of a Cooperative Procurement, the
Contracting Agency may establish the conditions under which Persons may participate in the Cooperative
Procurements administered by the Administering Contracting Agency. Such conditions may include, without
limitation, whether each Person that participates in the Cooperative Procurement must pay administrative
fees o the Administering Contracting Agency, whether the participants must enter into a written agreement
with the Administering Contracting Agency, or any other matters related to the administration of the
Cooperative Procurement and the resuiting Original Contract. A Contracting Agency that acts as an
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Administering Contracting Agency may, but is not required to, include provisions in the Solicitation
Document for a Cooperative Procurement or advertise the Solicitation Document in 8 manner to assist
Purchasing Centracting Agencies’ compliance with the Code or these Rules.

(2} If a Contracting Agency, acting as a Purchasing Contracting Agency, enters into a Contract or Price
Agreement based on a Cooperative Procurement, the Contrasting Agency shall comply with the Code and
these Rules, including without limitation those sections of the Code and these Rules that govern:

(a) The extent to which the Purchasing Contracting Agency may participate in the Cooperative Procurement,
(b} The advertisement of the solicitation document related to the Cooperative Procurement, and

(c) Public notice of the Purchasing Contracting Agency's intent to establish Contracts or Price Agreements
based on a Cooperative Procurement.

Stat. Auth.: ORS 278A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.205

137-046-0420

Joint Cooperative Procurements

A Contracting Agency that chooses to participate in, sponsor, conduct or administer a Joint Cooperative
Procurement may do so only in accordance with QRS 279A.210.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.0685 & ORS 278A.210

137-046-0430

Permissive Cooperative Procurements

A Contracting Agency that chooses to participate in, sponsor, conduct or administer a Permissive
Cooperative Procurement may do so only in accordance with ORS 279A.215,

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 270A.215

137-046-0440

Advertisements of Intent to Establish Contracts or Price Agreements through a Permissive
Cooperative Procurement

{1} A Purchasing Contracting Agency that wishes to enter into a Contract or Price Agreement arising out of a
Permissive Cooperative Procurement must publish notice of its intent to do so if the Purchasing Contracting
Agency estimates that it will spend in excess of $250,000 on Goods and Services or Personal Services
acquired under the Confract or Price Agreement.

(2) For purposes of determining whether a Purchasing Contracting Agency must give the notice required by
Rule 137-046-0440(1), a Purchasing Confracting Agency will spend in excess of $250,000 for Goods and
Services acquited under a Contract or Price Agreement arising out of a Permissive Cooperative
Procurement if:

(a) The Purchasing Contracting Agency’s Contract or Price Agreement arising out of the Permissive
Cooperative Procurement expressly provides that the Purchasing Contracting Agency will make payments
over the term of the Contract or Price Agreement that will, in aggregate, exceed $250,000, whether or not
the total amount or value of the payments is expressly stated; .

{b) The Purchasing Contracting Agency's Gontract or Price Agreement arising out of the Permissive
Cooperative Procurement expressly provides for a guaranteed maximum price, or a maximum not to exceed
amount in excess of $250,000; or

{c) At the time the Purchasing Contracting Agency enters into the Contract or Price Agreement, the
Purchasing Contracting Agency reasonably contemplates, based on historical or other data available to the
Purchasing Contracting Agency, that the totat payments it will make for Goods or Services or Personal
Services under the Contract or Price Agreement will, in aggregate, exceed $250,000 over the anticipated
duration of the Confract or Price Agreement.

(3) The notlce of intent required by Rule 137-046-0440(1) shall conlain the information required by ORS
279A.215(2)(b), and Agency shall advertise the notice in the same manner as provided in ORS
279B.055(4)(b) and (). Unless the Purchasing Contracting Agency sets forth a different time period in the
notice, the Purchasing Contracting Agency shall give the notice required by this Section no fewer than 7
days before the deadline for submitting comments regarding the Purchasing Contracting Agency’s intent to
establish & Contract or Price Agreement through a Permissive Cooperative Procurement.

(4) An Administering Contracting Agency that intends to establish a Contract or Price Agreement arising out
of the Permissive Cooperative Procurement it administers may satisfy the notice requirements set forth in
Rules 137-046-0440(1)} and (3) by including the information required by ORS 279A.215(2)(b) in the
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Solicitation Document related to the Permissive Cooperative Procurement, and including instructions in the
Solicitation Bocument to potential Offerors describing how they may submit comments in response to the
Administering Contracting Agency's intent {o establish a Contract or Price Agreement through the
Peimissive Cooperative Procurement. The content and timing of such notice shall comply in all respects with
ORS 279A.215(2), ORS 279A.215(3) and these Rules.

(5) The Purchasing Contracting Agency shall respond to any comments on its intent to establish a Contract
or Price Agreement through a Permissive Cooperative Procurement as set forth in ORS 278A.215(3)(c).

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.215

137-046-0450

Interstate Cooperative Procurements

A Confracting Agency that chooses to participate in, sponsor, conduct or administer an Interstate
Cooperative Procurement may do so only in accordance with ORS 278A.220.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.220

137-048-0460

Advertisements of Interstate Cooperative Procurements

A Purchasing Contracting Agency may only participate in an Interstate Cooperative Procurement if at least
one of the following occurs:;

(1) The Solicitation Document for the Interstate Cooperative Procurement lists the Purchasing Contracting
Agency or the Cooperative Procurement Group of which the Purchasing Contracting Agency is a member as
a party that may enter into Contracts or Price Agreements under the terms and conditions of the Criginal
Contract, and the Solicitation Document is advertised in Oregon in compliance with ORS 279B.055(4) or
ORS 279B.060(4) by either:

{(a) The Purchasing Contracting Agency; or

{b} The Cooperative Procurement Group, or a member of the Cooperative Procurement Group, of which the
Purchasing Confracting Agency is a member; or

(c) Another Purchasing Contracting Agency that is subject to the Code, so long as such advertisement
would, if given by the Purchasing Contracting Agency, comply with ORS 279B.055({4} or ORS 279B.060(4)
with respect to the Purchasing Contracting Agency; or

(2) If the Solicitation Document issued by the Administering Contracting Agency was not advertised in
accordance with Rule 137-046-0460(1), the Purchasing Confracting Agency gives notice of its intent to enter
inte a Public Contract or Price Agreement based on the terms of the Interstate Cooperative Procurement.
The notice of intent shall contain the information required by ORS 279A.220 (2)(b)(B}, and the Purchasing
Contracting Agency shall advertise the notice in the same manner as provided in ORS 279B.055(4)(b} and
(c). Unless the Purchasing Contracting Agency sets forth a different time period in the notice, the Purchasing
Contracting Agency shall give the notice required by this Section no fewer than 7 days before the deadline
for submitting cornments regarding the Purchasing Contracting Agency's intent fo establish a contract or
price agreement through a Pemmissive Cooperative Procurement.

(3) The Purchasing Contracting Agency shall respond to any commenis on its intent to establish a contract
or price agreement through a Permissive Cooperative Procurement as set forth in ORS 279A.220(3)(c).

Stat. Auth.: ORS 279A.065
Stais. Implemented: ORS 279A.065 & ORS 279A.220

137-046-0470

Protests and Disputes

(1) If a bidder or proposer wishes to protest the procurement process, the contents of a solicitation
document related to a Cooperative Procurement, or the award or proposed award of an Original Contract,
the bidder or proposer shall direct the protest to the Administering Contracting Agency, and the bidder or
proposer shall make such protest in accordance with ORS 279B.400 through ORS 279B.425. [f the
Administering Contracting Agency is not subject to the Code, then bidders or proposers shall make such
protests in accordance with the processes and procedures established by the Administering Contracting
Agency.

(2) The failure of a Purchasing Confracting Agency to exercise any rights or remedies it has under a
Contract or Price Agreement entered into through a Cooperative Procurement shall not affect the rights or
remedies of any other Contracting Agency that participates in the Cooperative Procurement, including the
Administering Contracting Agency, and shall not prevent any other Purchasing Contracting Agency from
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exercising any rights or seeking any remedies that may be available to it under its own Contract or Price
Agreement arising out of the Cooperative Procurement.

(3} Any other protests related to a Cooperative Procurement, or disputes related to a Contract or Price
Agreement arising out of a Cooperative Procurement, shall be made and resolved as set forth in ORS
279A.225.

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 279A.065 & ORS 279A.225

137-046-0480
Contract Amendments

A purchasing Conftracting Agency may amend a Contract entered into pursuant to a Coeperative
Procurement as set forth in Rule 137-047-0800.

Stat. Auth.: ORS 279A.065
Stats. implemented: ORS 279A.065
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PUBLIC CONTRACTING RULES 2012
DIVISION 47

PUBLIC PROCUREMENTS FOR GOODS OR SERVICES
GENERAL PROVISIONS

137-047-0100

Application

These division 47 rules implement ORS chapter 279B, Public Procurements and apply to the Procurement
of Goods or Services. These division 47 rules become effective upon adoption, and apply to Contracts first
advertised, but if not advertised then entered into, on or after that date.

Stat. Auth.; ORS 279A.065
Stats. Implemented: ORS 279B.015

137-047-0110

Definitions

(1) "Advantageous” means in the Contracting Agency's best interests, as assessed according to the
judgment of the Contracting Agency.

{2) “Affected Person” or "Affected Offeror’ means a Person whose ability to participate in a Procurement
is adversely affected by a Contracting Agency decision.

(3) “Scope” means the range and attributes of the Goods or Services described in the applicable
Procurement document.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065

SOURCE SELECTION

137-047-0250

Methods of Source Selection

Except as permitted by ORS 279B.065 through 279B.085 and ORS 279A.200 through 279A.225, a
Contracting Agency shall Award a Public Contract for Goods or Services based on Offers received in
response to either competitive sealed Bids pursuant fo ORS 279B.055 or competitive sealed Proposals
pursuant to ORS 279B.060

Stat. Auth.; ORS 279A.065
Stats. Implemented: ORS 279B.050

137-047-0255

Competitive Sealed Bidding

(1) Generally. A Contracting Agency may procure Goeds or Services by competitive sealed bidding as set
forth in ORS 279B.055. An Invitation to Bid is used to initiate a competitive sealed bidding solicitation and
shall contain the information required by ORS 279B.055(2) and by section 2 of this rule. The Confracting
Agency shall provide public notice of the competitive sealed bidding solicitation as set forth in 137-047-0300.
(2) Invitation to Bid. In addition to the provisions required by ORS 279B.055(2), the Invitation to Bid shall
include the following:

(a) General Information.

(A) Notice of any pre-Offer conference as follows:

(i} The time, date and location of any pre-Offer conference;

(ii) Whether attendance at the conference will be mandatory or voluntary; and

(i) A provision that provides that statements made by the Contracting Agency’s representatives at the
conference are not binding upon the Contracting Agency unless confirmed by Wiitten Addendum.,

(B} The form and instructions for submission of Bids and any other special information, e.g., whether Bids
may be submitted by electronic means (See Rule 137-047-0330 for required provisions of electronic Bids),
(C) The time, date and place of Opening;

(D) The office where the Solicitation Document may be reviewed,;

{(E) A statement that each Bidder must identify whether the Bidder is a "resident Bidder,” as defined in ORS
279A.120(1);
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(F) Bidder's certification of nondiscrimination in obtaining required subcontractors in accordance with ORS
279A.110(4). (See Rule 137-046-0210(3)); and

{G) How the Contracting Agency will notify Bidders of Addenda and how the Contracting Agency will make
Addenda available (See Rule 137-047-0430).

(b} Contracting Agency Need. The character of the Goods or Services the Contracting Agency is
purchasing including, if applicable, a description of the acquisition, Specifications, delivery or performance
schedule, inspection and acceptance requirements. Pursuant to ORS 279B.055, the Contracting Agency's
description of its nead to purchase must:

(A) |dentify the scope of the work to be performed under the resulting Contract, if the Contracting Agency
awards one;

(B) Cutline the anticipated duties of the Contractor under any resulting Contract;

(C) Establish the expectations for the Contractor's performance of any resulting Contract; and

(D) Unless the Contracting Agency for good cause specifies otherwise, the scope of work must require the
Contractor to meet the highest standards prevalent in the industry or business most closely involved in
providing the goods or services that the Contracting Agency is purchasing.

(c) Bidding and Evaluation Process.

(A) The anticipated solicitation schedule, deadlines, protest process, and evaluation process;

{B) The Contracting Agency shall set forth objective evaluation critetia in the Solicitation Document in
accordance with the requirements of ORS 279B.055(6)(a). Evaluation criteria need not be precise
predictors of actual future costs, but to the extent possible, such evaluation factors shall be reasonable
estimates of actual future costs based on information the Contracting Agency has available concerning
future use; and

{C) If the Contracting Agency intends to Award Contracts to more than one Bidder pursuant to Rule 137-
047-0600(4)(c), the Confracting Agency shall identify in the Solicitation Document the manner in which it will
determine the number of Contracts it will Award.

{d) Applicable preferences pursuant to ORS 279B.055(6)(b).

(e) For Contracting Agencies subject to ORS 305.385, Contractor’s certification of compliance with the
Oregon tax laws in accordance with ORS 305.385.

{f) All Contract terms and conditions, including a provision indicating whether the Contractor can assign the
Contract, delegate its duties, or subcontract the delivery of the Goods or Services without prier written
approval from the Contracting Agency. Pursuant to ORS 279B.055, the Contract terms and conditions must
specify the conseguences of the Contractor’s failure to perform the scope of work or to meet the
performance standards established by the resulting Contract, Those consequences may include, but are
not limited to:

(A) The Contracting Agency's reduction or withholding of payment under the Contract;

(B) The Contracting Agency's right to require the Contractor to perform, at the Contractor's expense, any
additional work necessary to perform the statement of work or to meet the performance standards
established by the resuiting Contract; and

(C} The Contracting Agency's rights, which the Contracting Agency may assert individually or in
combination, to declare a default of the resulting Contract, to terminate the resulting Contract, and to seek
damages and other relief available under the resuiting Contract or applicable law.

(3) Good Cause. For the purposes of this rule, "Good Cause” means a reascnable explanation for not
requiring Contractor to meet the highest standards, and may include an explanation of circumstances that
support a finding that the requirement would unreasonably limit competition or is not in the best interest of
the Contracting Agency. The Contracting Agency shall document in the Procurement file the basis for the
determination of Good Cause for specification otherwise. A Contracting Agency will have Good Cause o
specify otherwise under the following circumstances: ‘

(a) The use or purpose to which the Goods or Services will be put does not justify a requirement that the
Contractor meet the highest prevalent standards in performing the Contract;

(b} Imposing express technical, standard, dimensional or mathematical specifications will better ensure that
the Goods or Services will be compatible with or will operate efficiently or effectively with components,
equipment, parts, Services or information technology including hardware, Services or software with which
the Goods or Services will be used, integrated, or coordinated;

{c) The circumstances of the industry or business that provides the Goods or Services are sufficiently
volatile in ferms of innovation or evolution of products, performance, techniques, scientific developments,
that a reliable highest prevalent standard does not exist or has not been developed;

{d) Any other clreumstances in which Contracting Agency's interest in achieving economy, efficiency,
compatibiity or availability in the Procurement of the Goods or Services reasonably outweighs the
Contracting Agency's practicat need for the highest prevalent standard in the applicable or closest industry
or business that supplies the Goods or Services to be delivered under the resulting Contract.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.055
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137-047-0257

Multistep Sealed Bids

(1) Generally. A Contracting Agency may procure Goods or Services by using multistep competitive sealed
Bids pursuant to ORS 279.055(12).

(2) Phased Process. Multistep bidding is a phased process that seeks necessary information or unpriced
technical Bids in the initial phase and regular competitive sealed bidding, inviting Bidders who submitted
technically eligible Bids in the initial phase to submit competitive sealed price Bids on the technical Bids in
the final phase. The Confract shall be Awarded to the lowest Responsible Bidder. Iftime is a factor, the
Contracting Agency may require Bidders to submit a separate sealed price Bid during the initial phase to be
opened after the technical evaluation.

(3) Public Notice. Whenever multistep sealed Bids are used, public notice for the first phase shall be given
in accordance with Rule 137-047-0300. Public notice is not required for the subsequent phases. However,
a Contracting Agency shall give notice of subsequent phases to all Bidders and inform Bidders of the right to
protest Addenda issued after initial Closing pursuant to Rule 137-047-430 and inform Bidders excluded from
the subsequent phases of the right, if any, to protest exclusion pursuant to Rule 137-047-0720.

(4) Procedures Generally. In addition to the procedures set forth in Rules 137-047-0300 through 137-047-
0490, a Contracting Agency shall employ the procedures set forth in this rule for multistep bidding:

{(a) Solicitation Protest. Prior to the Closing of phase one, a Contracting Agency shall provide an opportunity
to protest the solicitation and under ORS 279B.405 and Rule 137-047-0730.

{b} Addenda Protest. A Contracting Agency may, provide an opportunity to protest any Addenda issued
during phase two pursuant to Rule 137-047-0430(3)(b).

{c) Exclusion Protest. A Contracting Agency may, but is not required to provide an oppertunity for a Bidder
to protest exclusion from the second round of multistep sealed Bids as set forth in Rule 137-047-0720,

{d} Administrative Remedy. Proposers may submit a protest to any Addenda or o any action by the
Contracting Agency that has the effect of excluding the Proposer from the second phase of multistep bidding
to the extent such protests are provided for in the Solicitation Document or required by this section. Failure
to so protest shall be considered the Bidder's failure to pursue an administrative remedy made available to
the Bidder by the Centracting Agency.

(e) Award Protest. A Contracting Agency shall provide an opportunity {o protest its intent to Award a
Contract pursuant to ORS 279B.410 and Rule 137-047-0740. An Affected Bidder may protest, for any of the
bases set forth in Rule 137-047-0720(2), its exclusion from the second phase of a multistep sealed Bid, or
an Addendum issued following initial Closing, if the Contracting Agency did not previously provide Bidders
the oppertunity to protest such exclusion or Addendum.

(5) Procedure for Phase One of Multistep Sealed Bids.

(a) Form. Multistep sealed bidding shall be initiated by the issuance of an Invitation to Bid in the form and
manner required for competitive sealed Bids except as hereinafter provided. [n addition to the requirements
set forth in Rule 137-047-0255(2), the multistep Invitation to Bid shall state:

(A) That un-priced technical Bids are requesied;

(B) Whether price Bids are to be submitted af the same time as un-priced technical Bids; if they are, that
such price Bids shall be submitted in a separate sealed envelope;

(C) That the solicitation is a muliistep sealed Bid Procurement, and priced Bids will be considered only in the
second phase and only from those Bidders whose un-priced technical Bids are found eligible in the first
phase;

(D) The criteria to be used in the evaluation of un-priced technical Bids;

(E) That the Contracting Agency, to the extent that it finds necessary, may conduct oral or written
discussions for the purposes of clarification of the un-priced technical Bids;

(F) That the Goods or Services being procured shall be furnished generally in accordance with the Bidder's
technical Bid as found to be finally eligible and shall meet the requirements of the Invitation fo Bid.

(G) Whether Bidders exciuded from subsequent phases have a right to protest the exclusion before the
nofice of intent to Award. Such information can be given or changed by Addenda.

(b) Addenda to the Invitation to Bid. After receipt of un-priced technical Bids, Addenda to the Invitation to
Bid shall be distributed only to Bidders who submitted un-priced technical Bids.

(¢} Receipt and Handling of Un-priced Technical Bids. Un-priced technical Bids need not be opened
publicly.

{d) Evaluation of Un-Priced Technical Bids. Un-priced technical Bids submitted by Bidders shall be
evaluated solely in accordance with the criteria set forth in the Invitation to Bid. Un-priced technical Bids
shall be categorized as:

(A) Eligible;

(B) Potentially eligible; that is, reasonably susceptible of being made eligible; or

(C) Ineligible. The Contracting Agency shall record in writing the basis for determining a Bid ineligible and
make it part of the Procurement file. The Contracting Agency may initiate phase two of the procedure if, in
the Contracting Agency's opinion, there are sufficient eligible un-priced technical Bids to assure effective
price competition in the second phase without technical discussions. If the Confracting Agency finds that
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such is not the case, the Contracting Agency may issue an Addendum to the Invitation to Bid or engage in
technical discussions as set forth in subsection {5)(e) of this rule.

(e) Discussion of Un-priced Technical Bids. The Contracting Agency may seek clarification of a technical
Bid by any eligible, or potentially eligible Bidder. During the course of such discussions, the Confracting
Agency shall not disclose any information derived from one un-priced technical Bid to any other Bidder.
Once discussions are begun, any Bidder who has not been notified that its Bid has been finally found
ineligible may submit supplemental information amending its technical Bid at any time until the Closing of the
final step established by the Contracting Agency. Such submission may be made at the request of the
Contracting Agency or upan the Bidder's own initiative.

(f) Notice of Ineligible Un-priced Technical Bid. When the Contracting Agency determines a Bidder's un-
priced technical Bid to be ineligible, such Bidder shall not be afforded an additional apportunity to
supplement its technical Bids,

(@) Mistakes During Multistep Sealed Bidding. Mistakes may be corrected or Bids may be withdrawn during
phase one:

(A) Before un-priced technical Bids are considered;

(B) Afier any discussions have commenced under subsection(5)(e);

{C) When responding fo any Addenda of the Invitation to Bid; or

{D) In accord with Rule 137-047-0470.

(6) Procedure for Phase Two of Multistep Sealed Bids.

(a) Initiation. Upon the completion of phase one, the Contracting Agency shall either:

{A) Open price Bids submitted in phase one (if price Bids were required to be submitted) from Bidders
whose un-priced technical Bids were found to be eligible; or

(B) If price Bids have not been submitted, fechnical discussions have been held, or Addenda to the Invitation
to Bid have been issued, invite each eligible Bidder to submit a price Bid.

(b} Conduct. Phase Two shall be conducted as any other competitive sealed Bid Procurement except:

{A) As specifically set forth in this rule;

(B) No public notice need be given of this mwtatlon to submit price Bids because such nofice was previously
given.

Stat. Auth.: ORS 279A.065
Stats, Implemented; ORS 279B.055

137-047-0260

Competitive Sealed Proposals

(1) Generally. A Conlracting Agency may procure Goods or Services by competitive sealed Proposals as
sef forth in ORS 279B.060. A Request for Proposal is used to initiate a competitive sealed Proposal
solicitation and shall contain the information required by ORS 279B.060(2) and by section 2 of this rule. The
Contracting Agency shall provide public notice of the competitive sealed Proposal as set forth in Rule 137-
047-0300.

(2) Request for Proposal. In addition to the provisions required by ORS 279B.080(2), the Request for
Proposal shall include the following:

(a) General Information.

(A) Netice of any pre-Offer conference as follows:

(i) The time, date and location of any pre-Offer conference; and

(i) Whether attendance at the conference will be mandatory or voluntary; and

{iii) A provision that provides that statements made by the Contracting Agency's representativas at the
conference are not binding upon the Contracting Agency unless confirmed by Written Addendum.

(B} The form and instructions for submission of Proposals and any other special information, e.g., whether
Proposais may be submitted by electronic means (See Rule 137-047-0330 for required provisions of
electronic Proposals);

(C) The time, date and place of Opening,

{D) The office where the Solicitation Document may be reviewed;

(E) Proposer’s certification of nondiscrimination in obtaining required subcontractors in accordance with
ORS 279A.110{4). (See Rule 137-046-0210(3}); and

(F) How the Contracting Agency will notify Proposers of Addenda and how the Contracting Agency will make
Addenda available. {See Rule 137-047-0430).

(b) Contracting Agency Need. The character of the Goods or Services the Contracting Agency is
purchasing including, if applicable, a description of the acquisition, Specifications, delivery or performance
schedule, inspection and acceptance requirements. Pursuant to ORS 279B.060{2)(c}, the Confracting
Agency’s description of its need to purchase must:

(A) Identify the scope of the work to be performed under the resulting Contract, if the Confracting Agency
awards one;

(B) Oufling the anticipated duties of the Coniractor under any resulfing Contract,

(C) Establish the expectations for the Contractor's performance of any resulting Contract; and
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{D) Unless the Contractor under any resulting Contract will provide architectural, engineering,
photogrammetric mapping, transportation planning and land surveying services or related setrvices that are
subject fo ORS 279C. 100 to 279C. 125, or the Contracting Agency for Good Cause specifies otherwise, the
scope of work must reguire the Contractor to meet the highest standards prevalent in the industry or
business most closely involved in providing the Goods or Services that the Contracting Agency is
purchasing.

{c) Proposal and Evaluation Process.

(A) The anticipated solicitation schedule, deadlines, protest process, and evaluation process;

(B) The Contracting Agency shall set forth selection criteria in the Solicitation Document in accordance with
the requirements of ORS 279B.060(3){(e). Evaluation criteria need not be precise predictors of actual future
costs and performance, buit to the extent possible, such factors shall be reasonable estimates of actual
future costs based on information available to the Contracting Agency; and

{C} If the Contracting Agency intends to Award Contracts to more than one Proposer pursuant to Rule 137-
047-0600(4)(d}, the Contracting Agency must identify in the Solicitation Document the manner in which it will
determmine the number of Contracts it will Award.

() Applicable Preferences, including those described in ORS 279A.120, 279A.125{2) and 282.210.

(e) For Contracting Agencies subject {o ORS 305.385, Proposer's certification of compliance with the
Oregon tax laws in accordance with ORS 305.385.

(f) All Contract terms and conditions, including a provision indicating whether the Contractor can assign the
Confract, delegate its duties, or subconfract the Goods or Services without prior written approval from the
Contracting Agency. Pursuant to ORS 279B.080, the Contract terms and conditions must specify the
consequences of the Contractor's failure to perform the scope of work or to meet the performance standards
established by the resulting Contract. Those consequences may include, buf are not Jimited to:

(A) The Contracting Agency's reduction or withholding of payment under the Contract;

(B) The Contracting Agency's right to require the Contractor to perform, at the Contractor's expense, any
additional work necessary to perform the scope of work or to mest the performance standards established
by the resulting Contract; and

(C) The Contracting Agency's rights, which the Contracting Agency may assert individually or in
combination, to declare a default of the resulting Contract, to terminate the resulting Centract, and to seek
damages and other relief available under the resulting Contract or applicable law.

(3) The Contracting Agency may include the applicable contractual terms and conditions in the form of
Contract provisions, or legal concepls to be included in the resulting Contract. Further, the Contracting
Agency may specify that it will include or use Proposer's terms and conditions that have been pre-negatiated
under Rule 137-047-0550(3), but the Contracting Agency may only include or use a Proposer's pre-
negotiated terms and conditions in the resulting Contract to the extent those terms and conditions do not
materially conflict with the applicable Contract terms and conditions. The Contracting Agency shall not
agree to any Proposer's terms and conditions that were expressly rejected in a solicitation protest under
Rule 137-047-0420.

(4) For multiple Award Contracts, the Contracting Agency may enter into Contracts with different terms and
conditions with each Contractor to the extent those terms and conditions do not materially conflict with the
applicable contractuat terms and conditions. The Contracting Agency shall not agree to any Proposer's
terms and conditions that were expressly rejected in a solicitation protest under Rule 137-047-0420.

(5) Good Cause. For the purposes of this rule, "Good Cause” means a reasonable explanation for not
requiring Contractor to mest the highest standards, and may include an explanation of circumstances that
support a finding that the requirement would unreasonably limit competition or is not in the best interest of
the Confracting Agency will have Good Cause to specify otherwise under the following circumstances:

(A) The use or purpose to which the Goods or Services will be put does not justify a requirement that the
Contractor meet the highest prevalent standards in performing the Contract;

(B) Imposing express technical, standard, dimensional or mathematical specifications will better ensure that
the Goods or Services will be compatible with, or will operate efficiently or effectively with, associated
information technology, hardware, software, components, equipment, parts, or on-going Services with which
the Goods or Services will be used, integrated, or coordinated:;

(C) The circumstances of the industry or business that provides the Goods or Services are sufficiently
volatile in terms of innovation or evolution of products, performance techniques, or scientific developments,
that a reliable highest prevalent standard does not exist or has not been developed;

(D) Any other circumstances in which the Contracting Agency's interest in achieving economy, efficiency,
compatibility or availability in the Procurement of the Goods or Services reasonably outweighs the
Contracling Agency's practical need for the highest standard prevalent in the applicable or closest industry
or business that supplies the Goods and Services to be delivered under the resutting Contract.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.060
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137-047-0261

Procedures for Competitive Range, Multi-tiered and Multistep Proposals

(1) Generally. A Contracting Agency may procure Goods or Services employing any combination of the
methods of Confractor selection as set forth in ORS 279B.060{8)(b). In addition to the procedures set forth
in Rules 137-047-0300 through 137-047-0490 for methods of Contractor selection, a Contracting Agency
may provide for a mulfi-tiered or mulli-step selection process that permits awards to the highest ranked
proposer at any tier or step, calls for the establishment of a competitive range, or permits either serial or
competitive simuitaneous discussions or negotiations with one or more proposers. A Contracting Agency
may employ one or more or any combination of the procedures set forth in this rule for competitive range,
multi-tiered and multi-step proposals,

{2} Solieitation Protest. Prior to the initial Closing, a Contracting Agency shall provide an opportunity to
protest the solicitation under ORS 279B.405 and Rule 137-047-0730.

(3} Addenda Protest. A Confracting Agency may provide an oppertunity o protest, pursuant Rule 137-047-
0430, any Addenda issued pursuant to ORS 279B.060(6)(d).

(4) Exclusion Protest. A Contracting Agency may provide hefore the nofice of an intent to Award an
opportunity for a Proposer to protest exclusion from the Competitive Range or from subsequent phases of
multi-tiered or multistep sealed Proposals as set forth in Rule 137-047-0720.

{5) Administrative Remedy. Proposers may submit a protest to any Addenda or to any action by the
Contracting Agency that has the effect of excluding the Proposer from subsequent phases of a muitiple-
tiered or multistep Request for Proposals to the extent such protests are provided for in the Solicitation
Document, Failure to so protest shall be considered the Proposer's failure to pursue an administrative
remedy made available to the Proposer by the Contracting Agency.

(6) Award Protest. A Contracting Agency shall provide an opportunity fo protest its intent to Award a
Contract pursuant to ORS 279B.410 and Rule 137-047-0740. An Affected Proposer may protest, for any of
the bases set forth in Rule 137-047-0720(2), its exclusion from the Competitive Range or any phase of a
multi-tiered or multistep sealed Proposal, or an Addendum issued following initial Closing, if the Gontracting
Agency did not previously provide Proposers the opportunity to protest such exclusion or Addendum.

Stat. Auth.: ORS 279A.065
Stats, Implemented: ORS 279B.060

137-047-0262

Competitive Range, Discussions and Negotiations

(1) Competitive Range. When a Contracting Agency's solicitation process conducted pursuant to ORS
279B.060(6){b} calls for the Contracting Agency to establish a Competitive Range at any stage in the
Procurement process, it shall do so as follows:

(a) Determining Competitive Range.

{A) The Contracting Agency shall establish a Competitive Range after evaluating all Responsive Proposals
in accordance with the evaluation criteria set forth in the Request for Proposals. After evaluation of all
Proposals in accordance with the criteria set forth in the Request for Proposals, the Contracting Agency
shall determine and rank the Proposers in the Competitive Range. Notwithstanding the foregeing, a
Contracting Agency may establish a Competitive Range of all Proposers to enter into discussions with
Proposers for the purpose of correcting deficiencies in Proposals under subsection (2) of this rule,

(B) The Contracting Agency may increase or decrease the number of Proposers in the Competitive Range if
the Contracting Agency's evaluation of Proposals establishes a natural break in the scores of Proposers
indicating a number of Proposers greater or less than the initial Competilive Range are closely competitive,
or have a reasonable chance of being determined the most Advantageous Proposer.

(b) Protesting Competitive Range. The Contracting Agency shall provide written notice to all Proposers
identifying Proposers in the Competitive Range, A Centracting Agency may provide an opportunity for
Proposers excluded from the Competitive Range to protest the Contracting Agency's evaluation and
determination of the Competitive Range in accordance with Rule 137-030-0720.

{c) Intent to Award; Discuss or Negotiate. After determination of the Competitive Range and after any
protest period provided in accordance with subsection {1)(b) expires, or after the Contracting Agency has
provided a final response to any protest, whichever date is later, the Contracting Agency may either:

(A) Provide wrilten notice to all Proposers in the Competitive Range of its intent to Award the Contract to the
highest-ranked Proposer in the Competitive Range.

{i) An unsuccessful Proposer may protest the Contracting Agency's intent to Award in accordance with Rule
137-047-0740 and ORS 279B.410.

(i) After the protest period provided in accordance with Rule 137-047-0740 expires, or after the Contracting
Agency has provided a final response to any protest, whichever date is later, the Contracting Agency shall
commence negotiations in accordance with section (3) of this rule with Proposers in the Competitive Range;
or

(B) Engage in discussions with Proposers in the Competitive Range and accept revised Proposals from
them as set forth in section (2) of this rule and following stch discussions and receipt and evaluation of
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revised Proposals, conduct negotiations as set forth in section (3) of this rule with the Proposers in the
Competitive Range.

{2) Discussions; Revised Proposals. If the Contracting Agency chooses to enter into discussions with and
receive best and final Offers (See Rule 137-047-0262(4)), the Contracting Agency shall proceed as follows:
{a) Initiating Discussions. The Contracting Agency shall initiate oral or written discussions with all Proposers
submitting Responsive Proposals or all Proposers in the Competitive Range {collectively "eligible
Proposers”) regarding their Proposals with respect to the provisions of the RFP that the Contracting Agency
identified in the RFP as the subject of discussions. The Contracting Agency may conduct discussions for
the following purposes:

(A} Informing eligible Proposers of deficiencies in their initial Proposals;

(B} Notifying eligible Proposers of parts of their Proposals for which the Contracting Agency would like
additional information; or

{C) Ctherwise allowing eligible Proposers to develop revised Proposals that will allow the Contracting
Agency to obtain the best Proposal based on the requirements and evaluation criteria set forth in the
Request for Proposals.

{b) Conducting Discussions. The Contracting Agency may conduct discussions with each eligible Froposer
necessary fo fulfill the purposes of this section 2, but need not conduct the same amount of discussions with
each eligible Proposer. The Contracting Agency may terminate discussions with any eligibte Proposer at
any time. However, the Contracting Agency shall offer all eligible Proposers the same opportunily to discuss
their Proposals with the Confracting Agency before the Cantracting Agency notifies eligible Proposers of the
date and time pursuant to section 4 that best and final Proposals will be due.

(A) In condueting discussions, the Contracting Agency:

(i) Shall treat all eligible Proposers fairly and shalt not faver any eligible Proposer over another;

(it) Shall disclose other eligible Proposer’s Proposals or discussions only in accordance with ORS
279B.060(6)(a}(B) or (C);

(iiiy May adjust the evaluation of a Proposal as a result of a discussion under this section. The conditions,
terms, or price of the Proposal may be altered or otherwise changed during the course of the discussions
provided the changes are within the scope of the Request for Proposals.

(B) At any time during the time allowed for discussions, the Contracting Agency may:

(i) Continue discussions with a particular ligible Proposer;

(i} Terminate discussions with a particular eligible Proposer and continue discussions with other eligible
Proposers; or ]

(iii) Conclude discussions with all remaining eligible Proposers and provide notice pursuant to section 4 of
this rule o the eligible Proposers requesting best and final Offers.

(3) Negotiations.

(a) Initiafing Negotiations. The Contracting Agency may commence serial negotiations with the highest-
ranked eligible Proposers or commence simultaneous negotiations with all eligible Proposers as follows:

(A) After initial defermination of which Proposals are Responsive; or

(B) After initial determination of the Competitive Range in accordance with section (1) of this rule; or

(C) After conclusion of discussions with all eligible Proposers and evaluation of revised Proposals (See
secfion (2} of this rule}.

{b) Conducting Negotiations.

(A) Scope. The Contracting Agency may negotiate:

(i) The statement of Work;

(i) The Contract Price as it is affected by negotiating the statement of Work; and

(iii) Any other terms and conditions reasonably refated to those expressly authorized for negotiation in the
Request for Proposals or Addenda thereto. Accordingly, Proposers shall not submit, and the Contracting
Agency shall not accept, for negotiation any alternative terms and conditions that are not reasonably related
to those expressly authorized for negotiation in the Request for Proposals or Addenda thereto.

{B) Terminating Negotiations. At any time during discussions or negofiations that the Contracting Agency
conducts in accordance with sections (2) or (3) of this rule, the Contracting Agency may terminate
discussions or negofiations with the highest-ranked Proposer, or the Proposer with whom it is currently
discussing or negotiating, if the Contracting Agency reasonably believes that:

(i) The Proposer is not discussing or negotiating in good faith; or

(i) Further discussions or negotiations with the Proposer will not result in the parties agreeing to the terms
and conditions of a final Contract in a timely manner.

{c) Continuing Serial Negotiations. If the Contracting Agency is conducting serial negotiations and the
Contracting Agency terminates negotiations with a Proposer in accordance with paragraph 3{p)(B) of this
rute, the Contracting Agency may then commence negotiations with the next highest scoring Proposer in the
Competitive Range, and continue the process described in section (3) of this rule until the Contracting
Agency has either:

{A) Determined to Award the Contract to the Proposer with whom it is currently discussing or negotiating; or
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(B) Completed one round of discussions or negotiations with all Proposers in the Competitive Range, unless
the Contracting Agency provided for more than one round of discussions or negotiations in the Reguest for
Proposals, in which case the Contracting Agency has completed all rounds of discussions or negotiations.
(d) Competitive Simultaneous Negotiations. If the Gonfracting Agency chooses to conduct competitive
negotiations, the Contracting Agency may negotiate simultaneously with competing Proposers. The
Contracting Agency:

{A) Shall treat all Proposers fairly and shall not favor any Proposer over another;

(B) May disclose other Proposer's Proposals or the substance of negotiations with other Proposers only if
the Contracting Agency notifies all of the Propasers with whom the Contracting Agency will engage in
negotiations of the Contracting Agency's intent to disclose before engaging in negotiafions with any
Proposer.

{e) Any oral modification of a Proposal resulting from negotiations under this section (3) shall be reduced to
Writing by the Proposer.

{4) Best and Final Offers. If best and final Offers are required, a Contracting Agency shall astablish a
common date and time by which Proposers must submit best and final Offers. Best and final Offers shall be
submitted only once; provided, however, the Contracting Agency may make a written determination that itis
in the Confracting Agency's best interest to conduct additional discussions, negotiations or change the
Confracling Agency's requirements and require another submission of best and final Offers. Otherwise, no
discussion of or changes in the best and final Offers shall be allowed prior to Award. Proposers shall also
be informed If they do not submit notice of withdrawal or another best and final Offer, their immediately
previous Offer will be construed as their best the final Offer. The Contracting Agency shall evaluate Offers
as modified by the best and final Offer. The Contracting Agency shall conduct evaluations conducted as
described in Rule 137-047-0600. The Contracting Agency shall not modify evaluation factors or their
relative importance after the date and time that best and final Offers are due.

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 279B.060

137-047-0263

Multistep Sealed Proposals

(1) Generally, A Contracting Agency may procure Goods or Services by using multistep competitive sealed
Proposals pursuant to ORS 279.060(6){b)(G).

{2) Phased Process. Multistep sealed Proposals is a phased Procurement process that seeks necessary
Information or un-priced technical Proposals in the initial phase and invites Proposers who submitted
technically qualified Proposals in the initial phase to submit competitive sealed price Proposals on the
technical Proposers in the final phase. The Contract shall be Awarded fo the Responsible Proposer
submitting the most Advantageous Proposal in accordance with the terms of the Solicitation Document
applicable to the final phase. [f ime is a facior, the Contracting Agency may require Proposers to submit a
separate sealed price Proposal during the initial phase to be opened after the technical evaluation.

{3) Public Notice, Whenever multisiep sealed Proposals are used, public notice for the first phase shall be
given in accordance with Rule 137-047-0300. Public notice is not required for the subsequent phases.
However, a Confracting Agency shall give notice of the subsequent phases to all Proposers and inform any
Proposers excluded from the subsequent phases of the right, if any, to protest exclusion pursuant to Rule
137-047-0720.

(4) Procedure for Phase One of Multistep Sealed Proposals.

(a) Form. Multistep sealed Proposals shall be initiated by the issuance of a Request for Proposal in the form
and manner required for competitive sealed Proposals except as provided in this rule. In addition to the
requirements set forth in Rule 137-047-0260(2), the multistep Request for Proposal shall state:

(A) That un-priced technical Proposals are requested;

(B) Whether price Proposals are to be submilted at the same fime as un-priced technical Proposals; that if
they are, such price Proposals shall be submitted in a separate sealed envelope;,

(C) That the solicitation is a multistep sealed Proposal Procurement, and that priced Proposals will be
considered only in the subsequent phases from those Proposers whose un-priced technical Proposals are
found qualified in the first phase;

(D) The eriteria to be used in the evaluation of un-priced technical Proposals;

(E) That the Contracting Agency, to the extent that it finds necessary, may conduct oral or written
discussions of the un-priced technical Proposals;

{F) That the Goods or Services being procured shall be furnished generally in accordance with the
Proposer’s technical Proposal as found to be finally qualified and shall meet the requiremenits of the
Request for Proposal.

{G) Whether Proposers excluded from subsequent phases have a right to protest the exclusion. Such
information can be given or changed through Addenda.

{b) Addenda to the Request for Proposal. After receipt of un-priced technical Proposals, Addenda to the
Request for Proposal shall be distributed only to Proposers who submitted un-priced technical Proposals.
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(¢) Receipt and Handling of Un-priced Technical Proposals. Un-priced technical Proposals need not be
opened publicly.

{d) Evaiuation of Un-Priced Technical Proposals. Un-priced technical Proposals shall be evaluated solely in
accordance with the criteria set forth in the Request for Proposal. Un-priced technical Proposals shall be
categorized as:

(A} Qualified;

(B} Potentially qualified; that is, reasonably susceptible of being made qualified; or

(C) Unqualified. The Confracting Agency shall record in writing the basis for determining a Proposal
unqualified and make it part of the Procurement file. The Contracting Agency may initiate phase two of the
procedure If, in the Contracting Agency's opinion, there are sufficient qualified or potentially qualified un-
priced technical Proposals to assure effective price competition in the second phase without technical
discussions. If the Contracting Agency finds that such is not the case, the Contracfing Agency shali issue an
Addendum to the Request for Proposal or engage in technical discussions as set forth in subsection 4(e).
{e) Discussion of Un-priced Technical Proposals. The Contracting Agency may seek clarification of a
technical Proposal of any Proposer who submits a qualified, or potentially qualified technical Proposal.
During the course of such discussions, the Contracting Agency shall not disclose any information derived
from one un-priced technical Proposal to any other Proposer. Once discussions are begun, any Proposer
who has not been notified that its Proposal has been finally found unqualified may submit supplemental
information amending its technical Proposal at any time until the Closing date established by the Contracting
Agency. Such submission may be made at the request of the Contracting Agency or upen the Proposer's
own initiative.

{f) Notice of Unqualified Un-priced Technical Proposal. When the Contracting Agency determines a
Proposer's un-priced technical Proposal to be unqualified, such Proposer shall not be afferded an additional
opportunity to supplement its technical Proposals.

{g) Mistakes During Multistep Sealed Proposals. Mistakes may be corrected or Proposals may be
withdrawit during phase one;

{A) Before un-priced technical Proposals are considered;

(B) After any discussions have commenced under subsection 4(e) of this rule;

(C) When responding to any Addenda fo the Request for Proposal; or

(D) In accordance with Rule 137-047-0470.

(5) Procedure for Subsequent Phases.

{a) Initiation. Upon the completion of phase one, the Contracting Agency shall either:

(A) Open price Proposals submitted in phase one (if price Proposals were required to be submitted) from
Proposers whose un-priced {echnical Proposals were found to be qualified; or

(B) If price Proposals have not been submitted, technical discussions have been held, or Addenda to the
Request for Proposals have been issued, invite each qualified Proposer to submit price Proposals.

{b) Conduct. Phase two shall be conducted as any other competitive sealed Proposal solicitation except:
(A) As specifically set forth in this rule; and

{B) No public notice need be given of the request to submit price Proposals because such notice was
previously given.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.060

137-047-0285

Small Procurements

(1) Generally. For Procurements of Goods or Services less than or equal to $5,000 a Contracting Agency
may Award a Contract as a smali Procurement pursuant to ORS 279B.065 by direct selection or award
without any competitive or solicitation process, subject to the procurement policies of Contracting Agency.
{2) Amendments. A Contracting Agency may amend a Public Contract Awarded as a small Procurement in
accordance Rule 137-047-0800, but the cumulative amendments shall not increase the total Contract Price
to greater than $6,000.

Staf. Auth.: ORS 279A.065 & ORS 279B.065
Stats. Implemented: ORS 279B.065

137-047-0279

Intermediate Procurements

{1} Generally. For Procurements of Goods or Services greater than $5000 and less than or equal to
$150,000, a Contracting Agency may Award a Contract as an intermediate Procurement pursuant fo ORS
279B.070,

(2) Written Solicitations. For any intermediate Procurements, a Contracting Agency may use a Written
solicitation to obtain quotes.
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(3) Negotiations. A Contracting Agency may negotiate with a Proposer to clarify its quote or offer or to effect
maodifications that will make the guote or offer acceptable or make the quote or offer more Advantageous to
the Contracting Agency.

{(4) Amendments. A Contracting Agency may amend a Public Contract Awarded as an intermediate
Procurement in accordance with Rule 137-047-0800, but the cumulative amendments shall not increase the
total Contract Price to a sum that is greater than twenty-five percent (25%}) of the original Contract price.

Stat. Auth.: ORS 279A.065 & ORS 279B.070
Stats. Implemented: ORS 279B.070

137-047-0275

Sole-souree Procurements

(1) Generally. A Contracting Agency may Award a Public Contract without competition as a scle-source
Procurement, after documenting the procurement file with findings of current market research to support the
determination that the product is available from only one seller or source. The findings shali also include:
(a) a brief description of the contract or contracis to be covered including contemplated future purchases;
(b} a description of the product or service to be purchased; and

(c) the reasons the Condracting Agency is seeking this procurement method, which shall include any of the
following: (i} efficient utilization of existing equipment or supplies requires the acquisition of compatible
equipment, supplies, or services; or {ii) that the goods or services required for the exchange of software or
data with other public or private agencies are available from only one source; or (jii) the particular product is
for use in a pilot or an experimental project; or {iv) other findings that suppoit the conclusion that the goods
or services are available from only one source. ORS 278B.075(2)(d).

{2) Public Notice, If, but for the Contracting Agency’s determination that it may enter into a Contract as a
sole-source, a Contracting Agency would be required to select a Contractor using source selection methods
set forth in either ORS 279B.055 or ORS 279B.060, a Contracting Agency shall give public notice of the
Confract Review Authority’s determination that the Goods or Services or class of Goods or Services are
available from only one source in a manner similar to public notice of competitive sealed Bids under ORS
279B.055(4) and Rule 137-047-0300. The public notice shall describe the Goods or Services fo be acquired
by a sole-source Procurement, identify the prospective Contractor and include the date, time and place that
protests are due. The Contracting Agency shall give such public notice at least seven (7) Days before
Award of the Contract, unless otherwise set forth in the notice.

(3) Protest. An Affected Person may protest the Contract Review Authority’s determination that the Goods
or Services or class of Goods or Services are availabie from only one source in accordance with Rule 137-
047-0710.

Stat. Auth.: ORS 279A.065 & ORS 279B.075
Stats. Implemented: ORS 279B.075

137-047-0280

Emergency Procurements

A Contracting Agency may Award a Public Contract as an Emergency Procurement pursuant to the
requirements of ORS 2798.080. For an Emergency Procurement of construction services that are not public
improvements, the Procurement shall be made with competition that is reasonable and appropriate under
the circumstances, in conformance with ORS 279B.080(2).

Stat, Auth.; ORS 278A.065
Stats. Implemented: ORS 279B.080

137-047-0285

Special Procurements

(1) Generally. A Contracting Agency may Award a Public Contract as a Special Procurement pursuant to
the requirements of ORS 279B.085.

{2) Public Nofice. A Confracting Agency shall give public notice of the Contract Review Authority's approval
of a Special Procurement in the same manner as public notice of competitive sealed Bids under ORS
279B.055(4) and Rule 137-047-0300. The public notice shafl describe the Goods or Services or class of
Goods or Services to be acquired through the Special Procurement. The Contracting Agency shall give
public notice of the approval of a Special Procurement at least seven (7) Days before Award of the Confract,
unless a different fime period is stated in the request for approval notice. Award may be made at the time of
approval, contingent upan expiration of the protest period or issuance of a written disposition of any protest
received.
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(3) Protest. An Affected Person may protest the approval of a Special Procurement in accordance with ORS
279B.400 and Rule 137-047-0700.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.085

137-047-0290

Cooperative Procurements

A Contracting Agency may participate in, sponsor, conduct, or administer Cooperative Procurements as set
forth in ORS 279A.200 through 279A.225 and Rules 137-046-0400 through 137-046-0480.

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 279A.205

PROCUREMENT PROCESS

137-047-0300

Public Notice of Solicitation Documents

(1) Notice of Solicitation Documents, Fee. A Contracting Agency shall provide public notice of every
Solicitation Document in accordance with section (2) of this rule. The Contracting Agency may give
additional notice using any methed it determines appropriate to foster and promote competition, including:
{a) Maiting notice of the availability of the Solicitation Document to Persons that have expressed an interest
in the Contracting Agency's Procurements; or

{b) Placing notice on the Contracting Agency’s Electronic Procurement System, or

(c) Placing notice on the Contracting Agency's Internet World Wide Web site.

(2) Advertising. A Contracting Agency shall advertise every notice of a Soiicitation Document as follows:
{(a) The Contracting Agency shall publish the advertisement for Offers in accordance with the requirements
of ORS 279B.055(4) and 279B.060(4); or

{b) A Contracting Agency may publish the advertisement for Offers on the Contracting Agency's Electronic
Procurement Systern instead of publishing notice in a newspaper of general circulation as required by ORS
279B.055(4)(b).

(3) Content of Advertisement. All advertisements for Offers shall set forth:

(a) Where, when, how, and for how long the Solicitation Docurment may be obtained;

(b} A general description of the Goods or Services to be acquired;

(c) The interval between the first date of notice of the Solicitation Document given in accordance with
subsection 2{a} or (b} above and Closing, which shall not be less than fourteen {14) Days for an [nvitation to
Bid and thirty (30) Days for a Request for Proposals, unless the Contracting Agency determines that a
shorter interval is in the public's interest, and that a shorter interval will not substantially affect competition.
Howaver, in no event shall the interval betwsaen the first date of nofice of the Solicitation Document given in
accordance with subsection 2(a) or (b) above and Closing be less then seven (7) Days as set forth in ORS
279B.055(4)(f. The Contracting Agency shall document the specific reasons for the shorter public notice
period in the Procurement file;

(d) The date that Persons must file applications for prequalification if prequalification is a requirement and
the class of Goods or Services is one for which Persons must be prequalified;

{e) The office where Contract terms, conditions and Specifications may be reviewed;

(f) The name, title and address of the individual authorized by the Contracting Agency to receive Offers;

(g) The scheduled Opening; and

(h} Any other information the Contracting Agency deems appropriate.

(4) Posting Advertisement for Offers. The Contracting Agency shall post a copy of each advertisement for
Offers at the principal business office of the Contracting Agency. An Offeror may obtain a copy of the
advertisement for Offers upon request.

(5) Fees. The Contracting Agency may charge a fee or require a deposit for the Solicitation Document.

(6) Notice of Addenda. The Confracting Agency shall provide potential Offerors notice of any Addenda to a
Solicitation Document in accordance with Ruie 137-047-0430.

Stat. Auth.: ORS 279A.065, ORS 279B.055 & ORS 279B.060
Stats. Implemented: ORS 279B.055 & ORS 279B.060

137-047-0310
Bids or Proposals are Offers

(1) Offer and Acceptance. The Bid or Proposal is the Bidder's or Proposer's Offer to enter into a Contract.
The Offer is a "Firm Offer,” i.e., the Offer shall be held open by the Offeror for the Contracting Agency's

20

51




acceptance for the period specified in Rule 137-047-0480. The Contracting Agency's Award of the Contract
constitutes acceptance of the Offer and binds the Offeror to the Contract.

{a) In competitive bidding and compelitive Proposals, the Offer is always a "Firm Offer,” i.e. the Offer shall
be held open by the Offeror far the Contracting Agency's acceptance for the period specified in Rule 137-
047-0480. The Contracting Agency may elect to accept the Offer at any time during the specified period,
and the Contracting Agency’s Award of the Contract consfitutes acceptance of the Offer and binds the
Offerer to the Condfract.

(b) Notwithstanding the fact that a competitive Proposal is a “Firm Offer” for the period specified in Rule 137-
047-0480, the Contracting Agency may elect to discuss or negotiate certain contractual provisions, as
identified In these rules or in the Solicitation Document, with the Proposer. Where negotiation is permitted
by the rules or in the Solicitation Document, Proposers are obligated to negotiate in geod faith and only on
those terms or conditions that the rules ar the Solicitation Document have reserved for negotiation,

(2) Contingent Offers. Except to the extent the Proposer is authorized to propose cerfain terms and
conditions pursuant to Rule 137-047-0262, a Proposer shall not make its Offer contingent upon the
Contracting Agency's acceptance of any terms or conditions (including Specifications) other than those
contained in the Solicitation Document.

{3} Offeror's Acknowledgment. By Signing and returning the Offer, the Offeror acknowiedges it has read and
understands the terms and conditions contained in the Solicitation Document and that it accepts and agrees
to be bound by the terms and conditions of the Solicitation Dogument, 1f the Request for Proposals permits
proposal of alternative terms under Rule 137-047-0262, the Offeror’s Offer includes the nonnegotiable terms
and cenditions and any proposed terms and condifions offered for negotiation upon and to the extent
accepted by the Contracting Agency in Writing, and Offeror's agreement to perform the scope of work and
meet the performance standards set forth in the final negotiated scope of work.

Stat. Auth.: ORS 279A.065
Stats, Implemented: ORS 279A.065, ORS 279B.055 & ORS 279B.60

137-047-0320

Facsimile Bids and Proposals

(1) Contracting Agency Authorization. A Contracting Agency may authorize Offerors to submit facsimile
Offers. |f the Contracting Agency determines that Bid or Proposal security is or will be required, the
Contracting Agency should not authorize facsimile Offers unless the Contracting Agency has another
method for receipt of such security. Prior to authorizing the submission of facsimile Offers, the Contracling
Agency shall determine that the Contracting Agency's equipment and personnel are capable of receiving the
size and volume of anticipated Offers within a short period of time. In addition, the Contracting Agency shall
establish administrative procedures and controls:

(a) To receive, identify, record, and safeguard facsimile Offers;

(b) To ensure timely delivery of Offers to the location of Cpening; and

(c} To preserve the Offers as sealed.

(2) Provisions To Be Included in Solicitation Document. In addition to all other requirements, if the
Contracting Agency auiitorizes a facsimile Offer, the Contracting Agency will include in the Solicitation
Document the following:

(a) A provision substantially in the form of the following: “A ‘facsimile Offer,” as used in this Solicitation
Document, means an Offer, modification of an Offer, or withdrawal of an Offer that is transmitted to and
received by the Contracting Agency via a facsimila machine”;

{b) A provision substantially in the form of the following: "Cfferors may submit facsimile Offers in response
to this Solicitaiion Document. The entire response must arrive at the place and by the time specified in this
Solicitation Document”;

{c) A provision that requires Offerors to Sign their facsimile Offers;

{d} A provision substantially in the form of the following: “The Confracting Agency reserves the right to
Award the Contract solely on the basis of a facsimile Offer. However, upon the Contracting Agency's
request the apparent successful Offeror shall promptly submit its complete original Signed Offer”,;

(@) The data and compatibility characteristics of the Contracting Agency's receiving facsimile machine as
follows:

(A) Telephone number; and

(B) Compatibility characteristics, e.g. make and model number, receiving speed, communications protocol;
and

(f) A provision that the Contracting Agency is not responsible for any failure attributable to the transmission
or receipt of the facsimile Offer including, but not limited to the following:

(A) Receipt of garbled or incomplete documents;

(B) Avallability or condition of the receiving facsimile machine;

(C) Incompatibility between the sending and receiving facsimile machine,;

(D} Delay in transmission or receipt of documents;

(E) Failure of the Offeror fo properly identify the Offer documents;
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(F) legibility of Offer documents,; and
{G) Security and confidentiality of data.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065

137-047-0330

Electronic Procurement

(1) Electronic Procurement Authorized.

{a) A Centracting Agency may conduct all phases of a Procurement, including without limitation the posting
of Electronic Advertisements and the receipt of Electronic Offers, by electronic methods if and fo the extent
the Contracting Agency specifies in a Solicitation Document, a request for quotes, or any cther Wiitten
instructions on how to participate in the Procurement.

(b} The Contracting Agency shall open an Electronic Offer in accordance with electronic security measures
in effect at the Contracting Agency at the time of its receipt of the Electronic Offer. Unless the Contraciing
Agency provides procedures for the secure receipt of Electronic Offers, the Person submitting the Electronic
Offer assumes the risk of premature disclosure due to submission in unsealed form.

(¢} The Contracting Agency's use of electronic Signafures shall be consistent with applicable statutes and
rules. A Contracting Agency may Iimit the use of electronic methods of conducting a Procurement as
Advantageous to the Contracting Agency.

(d) If the Confracting Agency determines that Bid or Proposal security is or will be required, the Contracting
Agency should not authorize Electronic Offers unless the Contracting Agency has another method for
receipt of such security.

(2) Rules Governing Electronic Procurements. The Contracting Agency shall conduct all portions of an
electronic Procurement in accordance with these division 47 rules, unless otherwise set forth in this rule.

(3) Preliminary Matters. As a condition of participation in an electronic Procurement the Contracting Agency
may reguire potential Contractors to register with the Contracting Agency before the date and time on which
the Contracting Agency will first accept Offers, to agree to the terms, conditions, or other requirements of a
Solicitation Document, or 1o agree to terms and condifions governing the Procurement, such as procedures
that the Contracting Agency may use to attribute, authenticate or verify the accuracy of an Electronic Offer,
or the actions that constitute an electronic Signature.

(4) Offer Process. A Contracting Agency may specify that Persons must submit an Electronic Offer by a
particular date and time, or that Persons may submit mulfiple Electronic Offers during a period of time
established in the Electronic Advertisement. When the Contracting Agency specifies that Persons may
submit multiple Electronic Offers during a specified period of time, the Contracting Agency must designate a
time and date on which Persons may begin to submit Electronic Offers, and a time and date after which
Persons may no longer submit Electronic Offers. The date and time after which Persons may no longer
submit Electronic Offers need not be specified by a particular date and time, but may be specified by a
description of the conditions that, when they occur, will establish the date and time after which Persons may
no lenger submit Electronic Offers. When the Contracting Agency will accept Electronic Offers for a period
of time, then at the designated date and time that the Contracting Agency will first receive Electronic Offers,
the Contracting Agency must begin to accept real time Electronic Offers on the Contracting Agency’s
Electronic Procurement System, and shall continue to accept Electronic Offers in accordance with
subsection 5(b} of this rute until the date and time specified by the Contracting Agency, after which the
Confracting Agency will no longer accept Electronic Offers.

(5} Receipt of Electronic Offers.

(8} When a Contracting Agency conducts an electronic Procurement that provides that all Electronic Offers
must be submitted by a particular date and time, the Contracting Agency shall receive the Electronic Offers
in accordance with these division 47 rules.

(b} When the Contracting Agency specifies that Persons may submit multiple Offers during a period of time,
the Contracting Agency shall accept Electronic Offers, and Persons may submit Electronic Offers, in
accordance with the following:

(A) Following receipt of the first Electronic Offer after the day and time the Contracting Agency first receives
Electronic Offers the Contracting Agency shall post on the Contracting Agency's Electronic Procurement
System, and updated on a real time basis, the Jowest Electronic Offer price or the highest ranking Electronic
Offer. At any fime before the date and time after which the Contracting Agency will no longer receive
Electronic Offers, a Person may revise its Electronic Offer, except that a Person may not lower its price
unless that price is below the then lowest Electronic Offer.

(B) A Person may not increase the price set forth in an Electronic Offer after the day and time that the
Contracting Agency first accepts Electronic Offers.

{C) A Person may withdraw an Electronic Offer only in compliance with these division 47 rules. If a Person
withdraws an Electronic Offer, it may not later submit an Electronic Offer at a price higher than that set forth
in the withdrawn Electronic Offer.
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(6) Failure of the E-Procurement System. In the event of a failure of the Contracting Agency’s Electronic
Procurement System that interferes with the ability of Persons to submit Electronic Offers, protest or to
otherwise participate in the Procurement, the Contracting Agency may cancel the Procurement in
accordance with Rule 137-047-0660, or may extend the date and time for receipt of Electronic Offers by
providing notice of the extension immediately after the Electronic Procurement System becomes available.

Stat. Auth.: ORS 279A.065 & ORS 279B.055
Stats. Implemented: ORS 279A.065

BID AND PROPOSAL PREPARATION

137-047-0400

Qffer Preparation

(1) Instructions. An Offeror shall submit and Sign its Offer in accordance with the instructions set forth in the
Solicitation Document. An Offeror shall initial and submit any correction or erasure to its Offer prior to
Opening in accordance with the requirements for submitting an Offer set forth in the Solicitation Document.
(2) Forms. An Offeror shall submit its Offer on the form(s) provided in the Solicitation Document, unless an
Offeror is otherwise instructed in the Solicitation Document.

(3) Documents. An Offeror shall provide the Centracling Agency with all documents and descriptive
literature required by the Solicitation Document.

{4) Electronic Submissions. If the Solicitation Document permitted Electronic Offers under Rule 137-047-
0330, an Offeror may submit its Offer electronically. The Contracting Agency shall not consider Electronic
Offers unless authorized by the Solicitation Document.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065

137-047-0410

Offer Submission

(1) Product Samples and Descriptive Literature. A Contracting Agency may require product samples or
descriptive literature if the Contracting Agency determines either is necessary or desirable to evaluate the
quality, features or characteristics of an Offer. The Contracting Agency will dispose of product samples, or
make them available for the Offeror to retrieve in accordance with the Solicitation Document.

{2} Identification of Offers

(a) To ensure proper identification and handling, Offers shall be submitted in a sealed envelope
appropriately marked or in the envelope provided by the Contracting Agency, whichever is applicable. if the
Contracting Agency permits Electronic Offers or facsimile Offers in the Solicitation Document, the Offeror
may submit and identify Electronic Offers or facsimile Offers in accordance with these division 47 rules and
the instructions set forth in the Solicitation Document,

(b) The Contracting Agency Is not responsible for Offers submitted in any manner, format or to any delivety
pointt other than as required in the Solicitation Document.

(3) Receipt of Offers. The Offerar is responsible for ensuring the Contracting Agency receives its Offer at
the required delivery point prior to the Closing, regardless of the method used to submit or transmit the
Ofter.

Stat. Auth.. ORS 279A.065
Stats. Implemented: ORS 279A.065

137-047-0420

Pre-Offer Conferences

(1) Purpose. A Contracting Agency may hold pre-Offer conferences with prospective Offerors prior o
Closing, to explain the Procurement requirements, obtain information, or to conduct site inspections.

(2) Required Attendance, The Contracting Agency may require attendance at the pre-Offer conference as a
condition for making an Offer.

{3) Scheduled Time. [f a Contracting Agency hoids a pre-Offer conference, it shall be held within a
reasonable time after the Solicitation Document has been issued, but sufficiently before the Closing to allow
Offerors to consider information provided at that conference.

{4) Statements Not Binding. Statements made by a Contracting Agency's representative at the pre-Offer
conference do not change the Solicitation Document unless the Contracting Agency confirms such
statements with a Written Addendum to the Solicitation Document.
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{5) Agency Announcement. The Contracting Agency must set forth notice of any pre-Offer conference in the
Solicitation Document in accordance with Rules 137-047-0255(2) or 137-047-0260(2).

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.085

137-047-0430

Addenda to Solicitation Document

{1} Issuance; Receipt. The Contracting Agency may change a Solicitation Document only by Written
Addenda. An Offeror shall provide Written acknowledgment of receipt of all issued Addenda with its Offer,
unless the Contracting Agency otherwise specifies in the Addenda.

(2) Notice and Distribution. The Contracting Agency shall notify prospective Offerors of Addenda in a
manner intended to foster competition and to make prospective Offerors aware of the Addenda. The
Solicitation Document shall specify how the Contracting Agency will provide notice of Addenda and how the
Contracting Agency will make the Addenda available before Closing, and at each subsequent step or tier of
evaluation if the Contracting Agency will engage in a multistep competitive sealed Bid process in
accordance with Rule 137-047-0257, or a multi-tiered or multistep competitive sealed Proposal process in
accordance with Rules 137-047-0261 through 137-047-0263. The following is an example of how a
Contracting Agency may specify how it will provide notice of Addenda: “Contracting Agency will not mail
notice of Addenda, but will publish notice of any Addenda on Contracting Agency's web site. Addenda may
be downloaded off the Contracting Agency's web site. Offarors should frequently check the Contracting
Agency's web site until Closing, i.e., at least once weekly until the week of Closing and at least once daily
the week of the Closing.”

(3) Timelines; Extensions.

{a) The Contracting Agency shall issue Addenda within a reasonable time to allow prospective Offerors to
consider the Addenda in preparing their Offers. The Contracting Agency may extend the Closing if the
Contracting Agency determines prospective Offerors need additional time to review and respond to
Addenda. Except to the extent required by a countervailing public interest, the Contracting Agency shall not
issue Addenda less than 72 hours before the Closing unless the Addendum also extends the Closing.

{(b) Notwithstanding subsection 3(a) of this rule, an Addendum that modifies the evaluation critetia, selection
process or procedure for any fier of competition under a multistep sealed Bid or a multi-tiered or multistep
sealed Proposal Issued in accordance with ORS 279B.060(6){d) and Rufes 137-047-0261 through 137-047-
0263 must be issued no fewer than five (5) Days before the beginning of that tier or step of competition,
unless the Contracting Agency determines that a shorter period is sufficient to allow Offerors to prepare for
that tier or step of competition. The Contracting Agency shall document the factors it considered in making
that determination, which may include, without limitation, the scope of the changes to the Solicitation
Document, the focation of the remaining eligible Proposers, or whether shortening the period between
issuing an Addendum and the beginning of the next tier or step of competition favors or disfavors any
particular Proposer or Proposers.

(4) Request for Change or Protest. Unless a different deadline is set forth in the Addendum, an Offeror may
submit a Written request for change or protest to the Addendum, as provided in Rule 137-047-0730, by the
close of the Contracting Agency's next business day after issuance of the Addendum, or up to the last day
allowed to submit a request for change or protest under Rule 137-047-0730, whichever date is later. |f the
date established in the previous sentence falls after the deadline for receiving protests to the Solicilation
Document in accordance with Rule 137-047-0730, then the Confracting Agency may consider an Offeror's
request for change or protest to the Addendum only, and the Contracting Agency shall not consider a
request for change or protest to matters not added or modified by the Addendum. Notwithstanding any
provision of this section (4) of this rule, a Contracting Agency is not required to provide a protest period for
Addenda issued after initial Closing during a multi-tier or multistep Procurement process conducted pursuant
to ORS 279B.055 or ORS 279B.060.

Stat. Auth.: ORS 279A.065 & ORS 279B.060
Stats. Implemented: ORS 279B.060

137-047-0440

Pre-Closing Modification or Withdrawal of Offers

{1) Modifications. An Offeror may modify its Offer in Writing prior to the Closing. An Offeror shall prepare
and submit any modification to its Offer to the Contracting Agency in accordance with Rules 137-047-0400
and 137-047-0410, unless otherwise specified in the Solicitation Document. The Offeror shall mark the
submitted modification as follows:

(a) Bid {or Proposal} Madification; and

(b) Solicitation Document Number (or other identification as specified in the Solicitation Document).
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(2) Withdrawals.

(a) An Offeror may withdraw its Offer by Written notice submitted on the Offeror's letterhead, Signed by an
authotized representative of the Offeror, delivered to the individual and location specified in the Solicitation
Document {or the place of Closing if no location is specified), and received by the Contracting Agency prior
to the Closing. The Offeror or authorized representative of the Offeror may also withdraw its Offer in person
prior to the Closing, upon presentation of appropriate identification and evidence of authority satisfactory to
the Contracting Agency.

{b) The Contracting Agency may release an unopened Offer withdrawn under subsection 2(a) of this rule to
the Offeror or its authorized representative, afler voiding any date and time stamp mark.

(c} The Offeror shall mark the Written request to withdraw an Offer as follows:

(A} Bid (or Proposal) Withdrawal; and

(B} Solicitations Document Number (or Other Identification as specified in the Solicitation Document).

{3) Documentation. The Contracting Agency shal inciude all documents relating to the modification or
withdrawal of Offers in the appropriate Procurement file.

Stat. Auth.: ORS 279A.065 & ORS 279B.055
Stats. Implemented: ORS 279B.055

137-047-0450

Receipt, Opening, and Recording of Offers; Confidentiality of Offers.

(1) Receipt. A Contracting Agency shall electronically or mechanically time-stamp or hand-mark each Offer
and any modification upon receipt. The Contracting Agency shall not open the Offer or madification upon
receipt, but shall maintain it as confidential and secure until Opening. If the Contracting Agency
inadvertently opens an Offer or a modification prior to the Opening, the Contracting Agency shall return the
Offer or modification to its secure and confidential state until Opening. The Contracting Agency shall
document the resealing for the Procurement file (e.g. "Contracting Agency inadvertently opened the Offer
due to improper identification of the Offer.”).

{2) Opening and Recording. A Contracting Agency shall publicly open Offers including any modifications
made to the Offer pursuant to Rule 137-047-0440(1). In the case of Invitations to Bid, to the extent
practicable, the Contracting Agency shall read aloud the name of each Bidder, and such other information
as the Contracting Agency considers appropriate. However, the Contracting Agency may withhold from
disclosure information in accordance with ORS 279B.055(5)(c) and 279B.060(5). In the case of Requests
for Proposals or voluminous Bids, if the Sclicitation Document so provides, the Contracting Agency will not
read Offers aloud.

Stat, Auth.: ORS 279A.0685 & ORS 279B.055
Stats, Implemented: ORS 279B.0585

137-047-0460

Late Offers, Late Withdrawals and Late Modifications

Any Offer received after Closing is late. An Offeror's request for withdrawal or modification of an Offer
received after Closing Is late. An Agency shall not consider late Offers, withdrawals or modifications except
as permitted in Rules 137-047-0470 or 137-047-0262.

Stat. Auth.: ORS 270A.085 & ORS 279B.055
Stats. Implemented: ORS 279B.055

137-047-0470

Mistakes

{1) Generally. To protect the integrity of the competitive Procurement process and to assure fair treatment
of Offerors, a Contracting Agency shouid carefully consider whether to permit waiver, correction or
withdrawal of Offers for certain mistakes,

(2) Contracting Agency Trealment of Mistakes. A Contracting Agency shall not allow an Offeror to correct or
withdraw an Offer for an error in judgment. 1f the Contracting Agency discovers certain mistakes in an Offer
after Opening, but before Award of the Contract, the Contracting Agency may {ake the following action:

(a) A Contracting Agency may waive, or permil an Offeror to correct, a minor informalify. A minor informality
is a matter of form rather than substance that is evident on the face of the Offer, or an insignificant mistake
that can be waived or corrected without prejudice to other Offerors. Examples of minor informalities include
an Offeror’s failure to:

{A) Return the correct number of Signed Offers or the correct number of other documents required by the
Solicitation Document;

{B) Sign the Offer in the designated block, provided a Signature appears elsewhere in the Offer, evidencing
an intent to be bound; and
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(C) Acknowledge receipt of an Addendum to the Solicitation Document, provided that it is clear on the face
of the Offer that the Offeror received the Addendum and intended to be bound by its terms; or the
Addendum involved did not affect price, quality or delivery.

(b) A Contracting Agency may correct a clerical error if the error is evident on the face of the Offer or other
documents submitted with the Offer, and the Offeror confirms the Contracting Agency's correction in Writing.
A clerical error is an Offeror's error in transcribing its Offer. Examples include typographical mistakes, errors
in extending unit prices, transposition errors, arithmetical errors, instances in which the intended correct unit
or amount is evident by simple arithmetic calculations (for example a missing unit price may be established
by dividing the total price for the units by the quantity of units for that item or a missing, or incorrect total
price for an item may be established by multiplying the unit price by the quantity when those figures are
available in the Offer). In the event of a discrepancy, unit prices shall prevail over extended prices,

{c) A Contracting Agency may permit an Offeror to withdraw an Cffer based on one or more clerical errors in
the Offer only if the Offeror shows with objective proof and by clear and convincing evidence:

(A} The nature of the error;

(B} That the error is not a minor informaiity under this subsection or an error in judgment;

(C) That the error cannot be corrected or waived under subsection (b) of this section;

(D) That the Offeror acted in good faith in submitting an Offer that contained the claimed error and in
claiming that the alleged error in the Offer exists;

(E) That the Offeror acted without gross negligence in submitting an Offer that contained a claimed error;
{F) That the Offeror will suffer substantial detriment if the Contracting Agency does not grant the Offeror
permission to withdraw the Offer;

{G) That the Contracting Agency's or the public's status has not changed so significantly that relief from the
forfeiture will work a substantial hardship on the Contracting Agency or the public it represents; and

(H) That the Offeror promptly gave notice of the claimed error to the Contracting Agency.

{d} The criteria in subsection (2)(c) of this rule shall determine whether a Contracting Agency will permit an
Offeror to withdraw its Offer after Closing. These criteria also shall apply to the question of whether a
Contracting Agency will permit an Offeror to withdraw its Offer without forfeiture of its Bid bond {or other Bid
or Proposal security), or without liability to the Contracting Agency based on the difference between the
amount of the Offeror's Offer and the amount of the Contract actually awarded by the Contracting Agency,
whether by Award to the next lowest Responsive and Responsible Bidder or the most Advantageous
Responsive and Responsible Proposer, or by resort to a new solicitation.

{3} Rejection for Mistakes. The Contracting Agency shall reject any Offer in which a mistake is evident on
the face of the Offer and the intended correct Offer is not evident or cannet be substantiated from
documents submitted with the Offer.

(4) Identification of Mistakes after Award. The procedures and criteria set forth above are Offeror’s only
opportunity to correct mistakes or withdraw Offers because of a mistake. Following Award, an Offeror is
bound by its Offer, and may withdraw its Offer or rescind a Contract entered into pursuant to this division 47
only to the extent pemmitted by applicable law.

Stat. Auth.: ORS 279A.065 & ORS 279B.055
Stats. Implemented: ORS 279B,055

137-047-0480

Time for Agency Acceptance

An Offeror's Offer is a Firm Offer, irrevocable, valid and binding on the Offeror for not less than thirty {30)
Days following Closing unless otherwise specified in the Solicitation Document.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065

137-047-0490

Extension of Time for Acceptance of Offer

A Contracting Agency may request, orally or in Wiiting, that Offerors extend, in Writing, the time during
which the Contracting Agency may consider their Offer(s). If an Offeror agrees to such extension, the Offer
shall continue as a Firm Offer, irrevocable, valid and binding on the Offeror for the agreed-upon extension
period.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065

26

Y




QUALIFICATIONS AND DUTIES

137-047-0500

Responsibility of Bidders and Proposers

Before Awarding a Contract the Contracting Agency shall determine that the Bidder submitting the lowest
Bid or Proposer submitting the most Advantageous Proposal is Responsible. The Contracting Agency shall
use the standards set forth in ORS 279B.110 and Rule 137-047-0640(1){c)(F) to determine if a Bidder or
Proposer is Respensible. 1n the event a Contracting Agency detemmines a Bidder or Proposer is not
Responsible it shall prepare a Written determination of non-Responsibility as required by ORS 279B.110
and shall reject the Offer.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.110

137-047-0525
Qualified Products Lists
A Contracting Agency may develop and maintain a qualified products list pursuant to ORS 279B.115.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.115

137-047-0550

Prequalification of Prospective Offerors

(1) A Contracting Agency may prequalify prospective Offerors pursuant to ORS 279B.120 and 279B.125.
{(2) Notwithstanding the prohibition against revocation of prequalification in ORS 279B.120(3), a Contracting
Agency may determine that a prequalified Offeror is not Responsible prior to Contract Award.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.120

137-047-0575

Debarment of Prospective Offerors

(1) Generally. A Confracting Agency may Debar prospective Offerors for the reasons set for the in ORS
279A.110 or after providing notice and the opportunity for hearing as set forth in ORS 279B.130.

{2) Responsibility. Notwithstanding the limitation on the term for Debarment in ORS 279B.130(1)(b), a
Contracting Agency may determine that a previously Debarred Offeror is not Responsible prior to Contract
Award.

(3) Imputed Knowledge. A Contracting Agency may attribute improper conduct of a Person or its affiliate or
afiiliates having a contract with 2 prospective Offeror to the prospective Offeror for purposes of Debarment
where the impropriety occurred in connection with the Person’s duty for or on behalf of, or with the
knowledge, approval, or acquiescence of, the prospective Offeror.

(4) Limited Participation. A Contracting Agency may allow a Debarred Person to pariicipate in solicitations
and Contracts on a limited basis during the Debarment period upon Written determination that participation
is Advantageous to a Contracting Agency. The determination shall specify the factors on which it is based
and define the extent of the limits imposed.

Stat. Auth.: ORS 279A.085
Stats, Implemented: ORS 279B.130

OFFER EVALUATION AND AWARD

137-047-0800

Offer Evaluation and Award

(1) Contracting Agency Evaluation. The Confracting Agency shall evaluate Offers only as set forth in the
Solicitation Document, pursuant to ORS 279B.055(6)a) and 279B.060(6)(b), and in accordance with
applicable law. The Contracting Agency shall not evaluate Offers using any other reguirement or criterion.
(a) Evaluation of Bids.

{A) Nonresident Bidders. In determining the lowest Responsive Bid, the Contracting Agency shall apply the
reciprocal preference set forth in ORS 279A,120(2){b) and Rule 137-046-0310 for Nonresident Bidders.

(B} Public Prinfing. The Contracting Agency shall for the purpose of evaluating Bids apply the public printing
preference set forth in ORS 282.210.

{(C) Award When Bids are Identical. If the Contracting Agency determines that one or more Bids are
identical under Rule 137-046-0300, the Contracting Agency shall Award a Contract in accordance with the
procedures set forth in Rule 137-046-0300,
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{b) Evaluation of Proposals.

(A) Award When Proposals are Identical. If the Contracting Agency determines that one or more Proposals
are identical under Rule 137-046-0300, the Contracting Agency shall Award a Contract in accordance with
the procedures set forth in Rule 137-046-0300.

(B} Public Printing. The Contracting Agency shall for the purpose of evalualing Proposals apply the public
printing preference set forth in ORS 282.210,

(c) Recycled Materials. When procuring Goods, the Contracting Agency shall give preference for recycled
materials as set forth in ORS 279A.125 and Rule 137-048-0320.

(2) Clarification of Bids or Proposals. After Opening, a Contracting Agency may conduct discussions with
apparent Responsive Offerors for the purpose of clarification to assure full understanding of the Offer. All
Offers, in the Contracting Agency's sole discretion, needing clarification shall be accorded such an
opportunity. The Contracting Agency shall document clarification of any Offer in the Procurement file.

{3) Negotiations.

{a) Bids. Except as permitted by section 2 of this rule, a Confracting Agency shall not negotiate with any
Bidder. After Award of the Contract, the Confracting Agency and Contractor may only modify the Contract in
accordance with Rule 137-047-03800.

{b) Requests for Proposals. A Contracting Agency may conduct discussions or negotiate with Proposers
only in accordance with ORS 279B.060{6)(b) and Rule 137-047-0262 After Award of the Contract, the
Contracting Agency and Coniractor may only modify the Contract in accordance with Rule 137-047-0800.
(4) Award.

{(a) General. |f Awarded, the Contracting Agency shall Award the Contract to the Responsible Bidder
submitting the lowest, Responsive Bid or the Responsible Proposer submitting the most Advantageous,
Responsive Proposal. The Confracting Agency may Award by item, groups of items or the entire Offer
provided such Award is consistent with the Solicitation Document and in the public interest.

(b) Muliiple liems. An Invitation 1o Bid or Request for Proposals may call for pricing of multiple items of
similar or related type with Award based on individual fine item, group total of certain items, a "market
basket’ of items representative of the Contracting Agency's expected purchases, or grand total of all items.
(c) Multiple Awards - Bids.

{A) Notwithstanding subsection 4(a) of this rule, a Confracting Agency may Award multiple Contracts under
an Invitation to Bid in accordance with the criteria set forth in the Invitation to Bid. Multiple Awards shall not
be made if a single Award will meet the Contracting Agency’s needs, including but not limited to adequate
availability, delivery, service, or product compatibility. A multiple Award may be made if Award to two or
more Bidders of similar Goods or Services is necessary for adequats availability, delivery, service or product
compatibility. Multiple Awards may not be made for the purpose of dividing the Procurement into muliple
solicitations, or to allow for user preference unrelated to utility or economy. A notice o prospective Bidders
that multiple Contracts may be Awarded for any Invitation to Bid shall not preclude the Contracting Agency
from Awarding a single Contract for such Invitation to Bid.

(B} If an Invitation to Bid permits the Award of multiple Contracts, the Contracting Agency shall specify in the
Invitation to Bid the criteria it will use {o choose from the multiple Contracts when purchasing Geods or
Services.

(d) Multiple Awards — Proposals.

(A) Notwithstanding subsection 4{a} of this rule, a Contracting Agency may Award multiple Contracts under
a Request for Proposals in accordance with the criteria set forth in the Request for Proposals. Multiple
Awards shall not be made if a single Award will meet the Contracting Agency's needs, including but not
limited to adequate availability, defivery, service or product compatibility. A multiple Award may be made if
Award to two or more Proposers of similar Goods or Services is necessary for adequate availability,
delivery, service or product compatibility. Multiple Awards may not be made for the purpose of dividing the
Procurement into multiple solicitations, or to allow for user preference unrefated to obtaining the most
Advantageous Contract. A notice fo prospective Proposers that multiple Contracts may be Awarded for any
Request for Proposals shall not preclude the Contracting Agency from Awarding a single Contract for such
Request for Proposals.

{B) If a Request for Proposals permits the Award of multiple Contracts, the Contracting Agency shall specify
in the Request for Proposals the criteria it will use to choose from the muitiple Contracts when purchasing
Goods or Services.

(e) Partial Awards. If after evaluation of Offers, the Contracting Agency determines that an acceptable Offer
has been received for only parts of the requirements of the Sclicitation Document:

(A) The Contracting Agency may Award a Contract for the parts of the Solicitation Document for which
acceptable Offers have been received; or

(B) The Contracting Agency may reject all Offers and may issue a new Solicitation Document on the same
or revised terms, conditions and Specifications.
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() All or none Offers. A Contracting Agency may Award all or none Offers if the evaluation shows an all or
none Award to be the lowest cost for Bids or the most Advantageous for Proposals of those submitted.

Stat, Auth.: ORS 279A.065 & ORS 279B.060
Stats. Implemented: ORS 279B.055 & ORS 279B.060

137-047-0610

Notice of Intent o Award

(1) Notice of Intent to Award. The Contracting Agency shall provide Written notice of its intent to Award to
all Bidders and Proposers pursuant to ORS 279B.135 at least seven (7) Days before the Award of a
Contract, unless the Contracting Agency determines that circumstances require prompt execution of the
Contract, in which case ihe Contracting Agency may provide a shorter notice period in the Solicitation
documents, The Contracting Agency shall document the specific reasons for the shorter notice period in the
Procurement file.

{(2) Finality. The Contracting Agency's Award shall not be final until the later of the following:

{a} The expiration of the protest period provided pursuant to Rule 137-047-0740; or

(b} The Contracting Agency provides Written responses to all timely-filed protests denying the protests and
affirming the Award.

(3} If s0 provided in the Salicitation documents, said notice of intent to Award may be issued via facsimile or
electronic data exchange.

Stat. Auth.: ORS 279A.085 & ORS 279B.135
Stats. Implemented; ORS 2798.135

137-047-0620

Documentation of Award

(1) Basis of Award. After Award, the Confracting Agency shall make a record showing the basis for
determining the successful Offeror part of the Contracting Agency's Procurement file.

(2) Contents of Award Record. The Contracting Agency's record shall include:

(a) For Bids:

(A) Bids;

(B) Completed Bid tabulation sheet; and

(C) Written justification for any rejection of lower Bids.

(b) For Proposals:

(A) Proposats;

(B) The completed evaluation of the Proposals;

{C) Wiitten justification for any rejection of higher scoting Proposals; and

(D) I the Contracting Agency engaged in any of the methods of Contractor selection described in ORS
279B.060(6){b) and Rules 137-047-0261 through 137-047-0263, written documentation of the content of any
discussions, negotiations, best and final Offers, or any other procedures the Contracting Agency used to
select a Proposer to which the Contracting Agency Awarded a Contract.

Stat. Auth.: ORS 279A.065
Stats. Implemented: 272A.065

137-047-0830

Availability of Award Decisions

{1} Contract Documents. To the extent required by the Solicitation Document, the Contracting Agency shali
deliver fo the successful Offeror a Contract, Signed purchase arder, Price Agreement, or other Contract
documents as applicable.

(2) Availability of Award Decisions. A Person may obtain tabulations of Awarded Bids or evaluation
summaries of Proposals for a minimal charge, in person or by submitting to the Contracting Agency a
Written request accompanied by payment. The requesting Person shall provide the Solicitation Document
number and enciose a self-addressed, stamped envelope. In addition, the Contracting Agency may make
available tabulations of Bids and Proposals through the Electronic Procurement System of the Confracting
Agency or the Contracting Agency's website.

(3) Availability of Procurement Files. After notice of intent to Award, the Contracting Agency shall make
Procurement files available in accordance with applicable law.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.055 & ORS 279B.060
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137-047-0640

Rejection of an Offer

{1) Rejection of an Offer.

{a) A Contracting Agency may reject any Offer as set forth in ORS 272B.100.

{b) The Contracting Agency shall reject an Offer upon the Contracting Agency's finding that the Offer:

(A) Is contingent upon the Contracting Agency's acceptance of terms and conditions (including
Specifications) that differ from the Solicitation Document;

(B) Takes exception to terms and conditions (Including Specifications) set forth in the Solicitation Document;
(C) Attempts to prevent public disclosure of matters in contravention of the terms and conditions of the
Sclicitation Document or in contravention of applicable law;

(D) Offers Goods or Services that fail to meet the Specifications of the Solicitation Document,

(E) Is Iate;

(F} Is not in substantial compliance with the Solicitation Document; or

(G} Is not in substantial compliance with all prescribed public Procurement procedures,

(c) The Contracting Agency shall reject an Offer upon the Contracting Agency's finding that the Offeror:

(A) Has not been pregualified under ORS 279B.120 and the Contracting Agency required mandatory
prequalification;

(B) Has been Debarred as set forth in ORS 279B.130 or has been disqualified pursuant to Rule 137-046-
0210(4) (DBE Disqualification);

(C) Has not met the requirements of ORS 279A.105, if required by the Solicilation Document;

(D) Has not subimitted propetly executed Bid or Proposal security as required by the Solicitation Document;
(E} Has failed to provide the cerification of non-discrimination required under ORS 279A.110(4); or

(F} Is non-Responsible. Offerors are required to demonstrate their ability to perform satisfactorily under a
Contract. Before Awarding a Contract, the Contracting Agency must have information that indicates that the
Offeror meets the applicable standards of Responsibility. To be a Responsible Offeror, the Contracting
Agency must determine pursuant to ORS 279B.110 that the Offeror;

(i) Has available the appropriate financial, material, equipment, facility and personnel resources and
expertise, or ability to obtain the resources and expertise, necessary to meet all contractual responsibilities;
and

(i) Has completed previous contracts of a similar nature with a satisfactory record of performance. A
satisfactory record of performance means that to the extent the costs associated with and time available to
perform a previous contract were within the Offeror's control, the Offeror stayed within the fime and budget
allotted for the Procurement and otherwise performed the contract in a satisfactery manner. A Contracting
Agency should carefully scrutinize an Offeror's record of contract performance if the Offeror is or recently
has been materially deficient in contract performance. In reviewing the Offeror's performance, the
Contracting Agency should determine whether the Offeror's deficient performance was expressly excused
under the terms of the contract, or whether the Offeror took appropriate corrective action. The Confracting
Agency may review the Offeror's performance on both private and public contracts in determining the
Offeror's record of contract performance. The Contracting Agency shall make its basis for determining an
Offeror non-Responsible under this subparagraph part of the Procurement file pursuant to ORS
279B.110{2){(b);

(iii) Has a satisfactory record of integrity. An Offeror may lack integrity if a Contracting Agency determines
the Offeror demonsirates a lack of business ethics such as violation of state environmental laws or false
certifications made fo a Contracting Agency. A Contracting Agency may find an Offeror non-Responsible
based on the lack of integrity of any Person having influence or control over the Offeror (such as a key
employee of the Offeror that has the authority to significantly influence the Offeror's performance of the
Contract or a parent company, predecessor or successor Person). The standards for Debarment under
ORS 279B.130 may be used to determine an Offeror's integrity. A Contracting Agency may find an Offeror
non-responsible based on previous convictions of offenses related to obtaining or attempting to obfain a
contract or subcontract or in connection with the Offeror's performance of a contract or subcontract. The
Contracling Agency shall make its basis for determining that an Offeror is non-Respaonsible under this
subparagraph part of the Procurement file pursuant to ORS 279B.110(2)(c),

(iv) Is legally qualified to contract with the Contracting Agency, and

(v} Has supplied all necessary information in connection with the inquiry concerning Responsibility. If the
Offeror fails to promptly supply information requested by the Contracting Agency concerning Responsibility,
the Contracting Agency shall base the determination of Responsibility upon any available informatian, or
may find the Offeror non-Responsible.

(2) Form of Business Entity. For purposes of this rule, the Gontracting Agency may investigate any Person
submitting an Offer. The investigation may include that Person's officers, directors, owners, affiliates, or any
other Person acquiring ownership of the Person to determine application of this rule or o apply the
Dabkarment provisions of ORS 279B.130.

Staf. Auth.: ORS 279A.085
Stats. Implemented: ORS 279B.100 & 279B.110
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137-047-0650

Rejection of All Offers

(1) Rejection. A Contracting Agency may reject all Offers as set forth in ORS 279B.100. The Confracting
Agency shall notify all Offerors of the rejection of all Offers, along with the reasons for rejection of all Offers.
(2) Criteria. The Contracting Agency may reject all Offers based upon the following criteria:

(a) The content of or an error in the Solicitation Document, or the Procurement process unnecessarily
restricted competition for the Contract;

(b) The price, quality or performance presented by the Offerors are too costly or of insufficient quality to
justify acceptance of any Offer;

(¢} Misconduct, error, or ambiguous or misleading provisions in the Solicitation Document threaten the
faimess and integrity of the competitive process;

(d) Causes cther than legitimate market forces threaten the integrity of the competitive process. These
causes may include, without limitation, those that tend to limit competition, such as restrictions on
competition, collusion, corruption, unlawful anti-competitive conduct, and inadvertent or intentfonal errors in
the Solicitation Document;

(e) The Contracting Agency cancels the Procurement or solicitation in accordance with Rule 137-047-0660;
or

{f) Any other circumstance Indicating that Awarding the Contract would not be in the public interest.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.100

137-047-0660

Cancellation of Procurement or Solicitation

(1) Cancellation in the Public Interest. A Contracting Agency may cancel a Procurement or solicitation as
set forth in ORS 279B.100.

(2) Notice of Cancellation Before Opening. If the Contracting Agency cancels a Procurement or solicitation
prior to Opening, the Contracting Agency shall provide Wiritlen nofice of cancellation in the same manner
that the Contracting Agency initially provided notice of the solicitation. Such notice of cancellation shall;
(a) Identify the Solicitation Documaent;

(b) Briefty explain the reason for cancellation; and

(c) If appropriate, explain that an opportunity will be given to compete on any resolicitation.

(3) Notice of Cancellation After Opening. If the Coniracting Agency cancels a Procurement or solicitation
after Opening, the Contracting Agency shall provide Written notice of cancellation to all Offerors who
submitted Offers.

Stat, Auth.: ORS 279A.065
Stats. Implemented: ORS 2798.100

137-047-0670

Disposition of Offers if Procurement or Solicitation Canceled

(1) Prior to Opening. If the Contracting Agency cancels a Procurement or solicitation prior to Opening, the
Contracting Agency shall return all Offers it received to Offerors unopened, provided the Offeror submitted
its Offer in a hard copy format with a clearly visible return address. If there is no refurn address on the
envelope, the Contracting Agency shall open the Offer to determine the source and then return it to the
Offeror. For Electronic Offers, the Contracting Agency shall delete the Offers from the Contracting Agency’s
Electronic Procurement System or information technology system.

(2) After Opening. If the Contracting Agency cancels a Procurement or solicitation after Opening, the
Confracting Agency:

(a) May return Proposals in accordance with ORS 279B.060(5)(c); and.

(b) Shall keep Bids in the Procurement file.

{3} Rejection of All Offers. If the Contracting Agency rejects all Offers, the Contracting Agency shall keep all
Proposals and Bids in the Procurement file.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.100
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LEGAL REMEDIES

137-047-0700

Protests and Judicial Review of Special Procurements

{1} Purpose. An Affected Person may protest the approval of a Special Procurement. Pursuant to ORS
279B.400(1), before seeking judicial review of the approval of a Special Procurement, an Affected Person
must file a Written protest with the Contract Review Authority for the Contracting Agency and exhaust all
adminisirative remedies.

(2) Delivery. Notwithstanding the requirements for filing a writ of review under ORS chapter 34 pursuant to
ORS 279B.400(4)(a), an Affected Person must defiver a Written protest to the Gontract Review Authority for
the Contracting Agency within seven (7) Days after the first date of public notice of the approval of a Special
Procurement by the Contract Review Authority for the Contracting Agency, unless a different protest period
is provided in the public notice of the approval of a Special Procurement.

(3) Content of Protest. The Written protest must include:

(a) A detailed statement of the legal and factual grounds for the protest;

(b) A description of the resulting harm to the Affected Person; and

(c) The relief requested.

(4) Contract Review Authority Response. The Contract Review Authority shall not consider an Affected
Person's protest of the approval of a Special Procurement submitted after the timeline established for
submitting such protest under this rule or such different time period as may be provided in the public notice
of the approval of a Special Procurement. The Centract Review Authority shall issue a Written disposition of
the protest in a timely manner. If the Contract Review Authority upholds the protest, in whole or in part, it
may in its sole discretion implement the sustained protest in the approval of the Special Procurement, or
revoke the approval of the Special Procurement.

{5) Judicial Review. An Affected Person may seek judicial review of the Contract Review Authority's
decision relating to a protest of the approval of a Special Procurement in accordance with ORS 279B.400.

Stat. Auth.: QRS 279A.085 & ORS 279B.400
Stats. Implemented; ORS 279B.400

137-047-0710

Protests and Judicial Review of Sole-Source Procurements

(1) Purpose. For sole-source Procurements requiring public notice under Rule 137-047-0275, an Affected
Person may protest the determination of the Contract Review Authority or designee that the Goods or
Services or class of Goods or Services are available from only one source. Pursuant to ORS
279B.420(3)(f}, before seeking judicial review, an Affected Person must file a Written protest with the
Contract Review Authority or designee and exhaust all administrative remedies.

(2) Delivery. Unless otherwise specified in the public notice of the sole-source Procurement, an Affected
Person must deliver a Witten protest to the Contract Review Authority or desighee within seven (7) Days
after the first date of public notice of the sole-source Procurement, unless a different protest period is
provided in the public notice of a sole-source Procurement.

(3) Content of Protest. The Wihitten protest must include:

(a) A detailed statement of the legal and factual grounds for the protest;

(b) A description of the resulting harm to the Affected Person; and

(c) The relief requested.

(4) Contract Review Authority Response. The Gontract Review Authority or designee shall not consider an
Affected Person's sole-source Procurement protest submitted after the timeline established for submitting
such protest under this rule, or such different time period as may be provided in the public notice of the sole-
source Procurement. The Contract Review Authority or designee shall issue a Written disposition of the
protest in a timely manner. if the Gontract Review Authority or designee upholds the protest, in whole or in
part, the Contracting Agency shall not enter info a sole-source Contract.

{5) Judicial Review. Judicial review of the Contract Review Authority’s or designee’s disposition of a sole-
source Procurement protest shall be in accordance with ORS 279B.420.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.075

137-047-0720

Protests and Judicial Review of Multi-Tiered and Multistep Solicitations

{1} Purpose. An Affected Offeror may protest exclusion from the Competitive Range or from subsequent
tiers or steps of a solicitation in accordance with the applicable Solicitation Document. When such a protest
is permitted by the Solicitation Document, then pursuant to ORS 279B.420(3)(f), before seeking judicial
review, an Affected Offeror must file a Written protest with the Contracting Agency and exhaust all
administrative remedies.
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(2) Basis for Protest. An Affected Offeror may protest its exclusion from a fier or step of competition only if
the Offeror is Respensible and submitted a Responsive Offer and but for the Contracting Agency's mistake
in evaluating the Offeror's or other Offerors’ Offers, the protesting Offeror would have been eligible to
participate in the next tier or siep of competition. {For example, the protesting Offeror must claim it is eligible
for inclusion in the Competitive Range if all ineligible higher-scoring Offerors are removed from
consideration, and that those ineligible Offerors are ineligible for inclusion in the Competitive Range
because: their Proposals were not Responsive, or the Contracting Agency committed a substantial violation
of a provisien in the Solicitation Document or of an applicable Procurement statute or administrative rule,
and the protesting Offeror was unfairly evaluated and would have, but for such substantial violation, been
included in the Competitive Range.)

(3) Delivery. Unless otherwise specified in the Solicitation Document, an Affected Offeror must deliver a
Witten protest to the Contracting Agency within seven (7) Days after issuance of the notice of the
Competitive Range or notice of subsequent tiers or steps.

{(4) Content of Protest. The Affected Offeror's protest shall be in Writing and must specify the grounds upon
which the protest is based.

(5) Contracting Agency Response. The Contracting Agency shall not consider an Affected Offeror's multi-
tiered or muliistep solicitation protest submitted after the timeline established for submitting such protest
under this rule, or such different time period as may be provided in the Solicitation Document. The
Contracting Agency shall issue a Written disposition of the protest in a timely manner. [f the Contracting
Agency upholds the protest, in whole or in part, the Contracting Agency may in its sole discretion gither
issue an Addendum under Rule 137-047-0430 reflecting its disposition or cancel the Procurement or
solicitation under Rule 137-047-0660.

{6) Judicial Review. Judicial review of the Contracting Agency’s decision relating to a multi-tiered or
multistep solicitation protest shall be in accordance with ORS 279B.420.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.060

137-047-0730

Protests and Judicial Review of Solicitations

{1} Purpose.

{a) A prospeciive Offeror may protest the Procurement process or the Solicitation Document for a Contract
solicited under ORS 279B.055, 279B.060 and 279B.085 as set forth in ORS 279B.405(2). Pursuant to ORS
279B.405(3), before seeking judicial review, a prospective Offeror must file a Written protest with the
Contracting Agency and exhaust all administrative remedies.

{bSpecific Special Procurements. MNotwithstanding section 1(a) of this rule, a Person may not protest,
challenge, or review approval of a Special Procurement except in conformance with ORS 279B.400.

(2) Delivery. Unless otherwise specified in the Solicitation Document, a prospective Offeror must deliver a
Written protest to the Contracting Agency not less than ten (10) Days prior to Closing.

(3) Content of Protest. In addition to the information required by ORS 279B.405(4), a prospective Offeror's
Written protest shall include a statement of the desired changes to the Procurement process or the
Solicitation Document that the prospective Offeror believes will remedy the conditions upon which the
prospective Offeror based its protest.

(4) Contracting Agency Response. The Confracting Agency shall not consider a Prospective Offeror's
solicitation protest submitted after the timeline established for submitting such protest under this rule, or
such different time period as may be provided in the Solicitation Document. The Contracting Agency shall
consider the protest if it is timely filed and meets the conditions set forth in ORS 279B8.405(4). The
Contracting Agency shall issue a Written disposition of the protest in accordance with the timeline set forth in
ORS 279B.405(6). If the Contracting Agency upholds the protest, in whole or in part, the Contracting
Agency may in its sole discretion either issue an Addendum reflecting its disposition under Rule 137-047-
0430 or cancel the Procurement or solicitation under Rule 137-047-06860.

(5) Extension of Closing. If the Contracting Agency receives a protest from a prospective Offeror in
accordance with this rule, the Contracting Agency may extend Closing if the Contracting Agency determines
an extension is necessary {o consider and respond fo the protest.

{6) Clarification. Prior to the deadline for submitting a protest, a prospective Offeror may request that the
Contracting Agency clarify any provision of the Solicitation Document. The Contracting Agency's
clarification to an Offeror, whether orally or in Writing, does not change the Solicitation Document and is not
binding on the Contracting Agency unless the Contracting Agency amends the Solicitation Document by
Addendum.

(7} Judicial Review. Judicial review of the Contracting Agency's decision relating to a solicitation protest
shall be in accordance with ORS 279B.405.

Stat. Auth.; ORS 279A.065 & ORS 279B.405
Stafs. Implemented: ORS 279B.405
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137-047-0740

Protests and Judicial Review of Contract Award

(1) Purpose. An Offeror may protest the Award of a Contract, or the intent to Award of a Contract,
whichever occurs first, if the conditions set forth in ORS 279B.410(1) are safisfied. An Offeror must file a
Written protest with the Confracting Agency and exhaust all administrative remedies before seeking judicial
review of the Contracting Agency’s Cantract Award decisfon. These administrative remedies apply fo all
public contracts awarded by Contracting Agency, including those awarded pursuant to an intermediate
procurerient.

{(2) Delivery. Unless otherwise specified in the Solicitation Document, an Offeror must deliver a Wiitten
protest to the Contracting Agency within seven (7) Days after issuance of the notice of intent to Award the
Contract, or Award of a Contract, whichever occurs first.

{3) Content of Protest. An Offeror's Written protest shall specify the grounds for the protest to be considered
by the Contracting Agency pursuant to ORS 279B.410(2).

{4) Contracting Agency Response, The Contracting Agency shall not consider an Oiferor's Contract Award
protest submitted after the timeline established for submitting such protest under this rule, or such different
time period as may be provided in the Solicitation Document. The Contracting Agency shall issue a Writien
disposition of the protest in a timely manner as set forth in ORS 279B.410(4). |fthe Contracting Agency
upholds the protest, in whole or in par, the Contracting Agency may in its sole discretion either Award the
Contract to the successful protestor or cancel the Procurement or solicitation.

(5) Judicial Review. Judicial review of the Confracting Agency's decision relating to a Contract Award
protest shall be in accordance with ORS 279B.415.

Stat. Auth.; ORS 279A.065 & ORS 279B.410
Stats. Implemented: ORS 278B.410 & ORS 279B.415.

137-047-0745

Protests and Judicial Review of Qualified Products List Decisions

(1) Purpose. A prospective Offeror may protest the Contracting Agency's decision to exclude the
prospective Offeror's Goods from the Contracting Agency's qualified products list under ORS 279B.115. A
prospective Offeror must file a Whitten protest and exhaust all administrative remedies before seeking
judicial review of the Contracting Agency's qualified products list decision.

(2) Delivery. Unless otherwise stated in the Contracting Agency's notice to prospective Offerors of the
opportunity to submit Goods for inclusion on the qualified products list, a prospective Offeror must deliver a
Written protest fo the Contracting Agency within seven (7) Days after issuance of the Coniracting Agency’s
decision to exclude the prospective Offeror's Goods from the qualified products list.

(3) Content of Protest. The prospective Offerors protest shall be in Writing and must specify the grounds
upon which the protest is based.

{4) Contracting Agency Response. The Contracting Agency shall not consider a prospective Offeror's
qualified products list protest submitted after the timeline established for submitting such protest under this
rule, or such different time period as may be provided in the Contracting Agency's notice to prospective
Offerors of the opportunity to submit Goods for inclusion on the qualified products list. The Contracting
Agency shall issue a Written disposition of the protest in a timely manner. If the Contracting Agency upholds
the protest, it shall include the successful protestor's Goaods on the gualified products list.

(5) Judicial Review. Judicial review of the Contracting Agency's decision relating to a qualified products list
protest shall be in accordance with ORS 279B.425.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.115

137-047-0750

Judicial Review of Other Violations

Any viclation of ORS chapter 279A or 279B by a Contracting Agency for which no judicial remedy is
otherwise provided in the Public Contracting Code is subject to judicial review as set forth in ORS 279B.420.

Stat, Auth.; ORS 279A.065
Stats. Implemented: ORS 279B.420
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137-047-0760

Review of Prequalification and Debarment Decisions

Review of the Contracting Agency's prequalification and Debarment decisions shall be as set forth in ORS
279B.425.

Stat. Auth.; ORS 279A.065
Stats. Implemented: ORS 279B.425

137-047-0800

Contract Amendments

(1) Additional Goods or Services. A Contracling Agency may amend a Contract without additional
competition to add additional Goods or Services within the Scope of the Solicitation Document, or if no
Solicitation Document, the Contract, or in the instance of a Special Procurement the approval of Special
Procurement subject to the following conditions:

{a) The original Confract was Awarded pursuant to ORS 279B.055, 279B.060, 279B.065, 279B.070,
279B.075, 279B.085, or 279A.200 through 279A.225; and

{b) One of the following two conditions are satisfied:

{A) The additional Geods or Services are required by reason of existing or new faws, rules, regulations or
ordinances of federal, state or local agencies, that affect performance of the original Contract; or

(B) The prices for the Goods or Services are modified only as follows:

{i) When prices for the Goods or Services are based on unit prices, unit prices that establish the cost basis
for the additional Goods or Services were provided in the Offer or original Contract and those prices do not
increase except as permitted by an escalation clause in the Contract; or

{ii} When prices for the Goods or Services are not based on unit prices, options that establish the cost basis
for the additional Goods or Setvices were provided in the Solicitation Document, Offer, or original Contract;
or

(iii\WWhen the aggregate contract price will not be increased more than twenty-five percent (25%) over the
original contract amount.

(2) Renegotiated Contract. A Contracting Agency may renegotiate the terms and conditions, including the
Contract Price, of a Contract without additional compeiition and amend a Contract if it is Advaniageous to
the Contracting Agency subject to the following conditions:

(a) The amended Contract is within the Scope of the Solicitation Document, or if no Solicitation Document,
the Contract, or in the instance of a Special Procurement the approval of Special Procurement;

{(b) A Contracting Agency must determine that, with all things considered, the renegotiated Contract is at
least as favorable to the Confiracting Agency as the original Contract; and

{c) The renegotiated Contract will not increase or extend the total term of the original contract by more than
one (1) year. Also, if multiple contracts with a single Contractor are restated as a single Contract, the term
of the single Contract may not have a total term greater than one {1} year longer than the longest term of
any of the prior Contracts.

{d) If a Contractor offers a lower price in exchange for a change in term or condition that was expressly
rejected in the original solicitation, the amended Contract may be structured with this changed term as an
optional, but not as a mandatory Gontract term.

{e} If the Contract is the result of a Cooperative Procurement, the amended Contract may not materially
change the terms, conditions, and prices of the Original Contract,

{3) Small or Intermediate Contract. A Contracting Agency may amend a Contract Awarded as small or
intermediate Procurement pursuant to sections 1 or 2 of this rule, provided also the total increase in Contract
price does not exceed the amount set forth in Rule 137-047-0285 for small Procurements and Rule 137-047-
0270 for intermediate Procurements.

(4) Emergency Contract. A Contracting Agency may amend a Contract Awarded as an emergengy
Procurement if the emergency justification for entering into the Contract still exists, and the amendment is
necessary to address the continuing emergency.

(5) Price Agreements. A Contracting Agency may amend or terminate a Price Agreement as follows:

(a) As permitted by the Price Agreement;

(b) As permitted by this rule,

(c) I the circumstances set forth in ORS 279B.140(2) exist; or

(d) As permitied by applicable law.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065
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137-047-0810
Termination of Price Agreements

(1) A Contracting Agency may terminate a Price Agreement as follows:

(a) As permitted by the Price Agreement.
(b) I the circumstances set forth in ORS 279B.140(2) exist; or
{c) As permitted by applicable law.

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 279A.065 & ORS 279B.140
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PUBLIC CONTRACTING RULES 2012
DIVISION 48

CONSULTANT SELECTION: ARCHITECTURAL., ENGINEERING, PHOTOGRAMMETRIST, TRANSPORTATION
PLANNING AND LAND SURVEYING SERVICES AND RELATED SERVICES CONTRACTS

137-048-0100

Application

These division 48 rules apply to the screening and selection of Architects, Engineers, Photogramretrists,
Transportation Planners, Land Surveyors and providers of Related Services under Contracts, and set forth the
following procedures:

{a) Procedures through which Contracting Agency selecis Consultants to perform Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services, or Related Services; and

(b) Two-tiered procedures for selection of Architects, Engineers, Photogrammetrists, Transportation Planners, Land
Surveyors and providers of Related Services for certain public improvements owned and maintained by a Local
Government.

Stat. Auth.: ORS 279A.065, OL 2011, ch 458

Stats. Implemented: ORS 279A.065, OL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-08; DOJ 19-2007, f. 12-28-07,
cert. ef. 1-1-08; DOJ 10-2011, f. 11-29-11, cert. ef. 1-1-12

137-048-0110

Definitions

In addition to the definitions set forth in ORS 278A.010, 279C.100, and Rule 137-046-0110, the following definitions
apply to these division 48 rules:

(1) "Consultant’ means an Architect, Engineer, Photogrammetrist, Transportation Planner, Land Surveyor or
provider of Related Services. A Consultant includes a business entity that employs Architects, Engineers,
Photogrammetrists, Transportation Planners, Land Surveyors or providers of Related Seivices, or any combination of
the foregoing.

(2) “Estimated Fee" means Contracting Agency's reasonably projected fee to be paid for a Consultant's services
under the aniicipated Contract, excluding all anticipated reimbursable or other non-professional fee expenses. The
Estimated Fee Is used solely to determine the applicable Contract solicitation method and is distinct from the total
amount payable under the Contract.

(3) “Price Agreement,” for purposes of this Division 48, is limited to mean an agreement related to the procurement
of Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services, or
Related Services, under agreed-upon terms and conditions, including, but not limited to terms and conditions of later
work orders or task orders for Project-specific Services, and which may include price or Consultant compensation
information, with:

{a} No guarantee of a minimum or maximum purchase; or

{b) An initial work order, task order or minimum purchase, combined with a continuing Consuiltant cbligation to
provide Archifectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services
or Related Services in which the Contracting Agency does not guarantee a minimum or maximum additional
purchase.

{4) "Project’ means all components of a Contracting Agency's planned undertaking that gives rise to the need for a
Consuitant's Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying
Services, or Related Services, under a Contract.

(5) "Transportation Planning Services" include only Project-specific transportation planning involved in categorical
exclusions, environmental assessments, environmental impact statements and other documents required for
compliance with the National Environmental Policy Act, 42 USC 4321 et. seq. Transporiation Planning Services do
not include transportation planning for corridor plans, transportation system plans, interchange area management
plans, refinement plans and other transportation plans not associated with an individual Project that will require
compliance with the National Environmental Policy Act, 42 USC 4321 et. seq. Transportation Planning Services also
do not include transportation planning for Projects not subject to the National Environmental Policy Act, 42 USGC 4321
et seq.

(6) “Related Services” means personal services, other than architectural, engineering, photogrammetric, mapping,
Transportation Planning or land surveying services, that are related to planning, designing, engineering or overseeing
pubtic improvement projects or components of public improvements, including, but not limited to, landscape
architecturat services, facilities planning services, energy planning services, space planning services, hazardous
substances or hazardous waste or toxic substances testing services, cost estimating services, appraising services,
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material testing services, mechanical system balancing services, commissioning services, project management
services, consiruction management services, and owner's representation services or land-use planning services.

Stat. Auth.: ORS 279A.085, OL 2011, ch 458

Stats. Implemented: ORS 279A.065, OL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef, 1-1-06; DOJ 10-2011, f. 11-29-11,
cert, ef, 1-1-12

137-048-0120
[Reserved.]

137-048-0130

Applicable Selection Procedures; Pricing Information; Disclosure of Proposals; Conflicts of Inferest

(1) When selecting the most qualified Consultant to perform Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services, Contracting Agency shall follow the applicable selection
procedure under either Rule 137-048-0200 (Direct Appointment Procedure), 137-048-0210 (Informal Selection
Procedure) or 137-048-0220 (Formal Selection Procedure). For projects utilizing Informal or Formal Selection
Procedures, Confracting Agency may solicit or use pricing policies and pricing proposals, or other pricing information,
including the number of hours proposed for the services required, expenses, hourly rates and overhead, to determine
a Consultant's compensation only after the Contracting Agency has selected the most gualified Consultant in
accordance with the applicable selection procedure.

(2) When selecting Consultants to perform Related Services Contracting Agency shall follow either its Division 47 or
Division 48 rules, as determined in its sole discrefion.

{3) A Contracting Agency is not required to follow the procedures In Section (1) or Section (2) of this rule, when the
Contracting Agency has established Price Agreements with more than one Consultant and is selecting a single
Consultant to perform Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services or Related Services under an individual work order or task order. Provided, however, the criteria
and procedures the Contracting Agency uses to select a single Consultant, when the Contracting Agency has
established Price Agreements with more than one Consultant, must meet the requirements of Rule 137-048-0270
{Price Agreements).

(4} Contracting Agency may use electronic methods to screen and select a Consultant in accordance with the
procedures described in Rule 137-047-0330 (Electronic Procurement).

(5) For purposes of these division 48 rules, a "mixed" Contract is one requiring the Consuitant to perform
Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services, and also
provide Related Services, other Services or other related Goods under the Contract. A Contracting Agency's
classification of a procurement that will involve a "mixed" Contract will be determined by the predominant purpose of
the Contract. A Contracting Agency will determine the predominant purpose of the Contract by determining which of
the Services nvolves the majority of the total Estimated Fee to be paid under the Contract. If the majerity of the total
Estimated Fee to be paid under the Contract is for Architectural, Engingering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services, the Contracting Agency shall comply with the requirements of
ORS 279C.110 and Section (1) of this rute. 1f the majority of the total Estimated Fee to be paid under the Contract is
for Related Services, the Contracting Agency shall comply with the requirements of ORS 279C.120 and Section (2) of
this rule. If the majority of the total Estimated Fee to be paid under the Contract Is for some other Services or Goods
under the Public Contracting Code, the Contracting Agency shall comply with the applicable provisions of the Public
Contracting Code and Divisions 46, 47 and 49 of these Rules that match the predominant purpose of the Contract.
(6) Consistent with the requirements of ORS 279C. 107 and the remaining requirements of ORS 278C.100, 279C.105
and 279C.110 through 279C.125, the following provisions apply to proposals received by a Contracting Agency for
Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Sarvices:

(a) The term "competitive proposal," for purposes of ORS 279C.107, includes proposals submitted under these
Division 48 Rules.

{b) In the limited circumstances permitted by ORS 276C.110, 279C.115 and 279C.120, where the Contracting
Agency is conducting discussions or negotiations with proposers who submit proposals that the Contracting Agency
has determined to be closely competitive or to have a reasonable chance of being selected for award, the Contracting
Agency may open proposals so as to avoid disclosure of proposal contents to competing Proposers, consistent with
the requirements of ORS 279C.107. Otherwise, Contracting Agency may open proposals in such a way as to avoid
disclosure of the contents until after the Contracting Agency executes a Contract with the selected Consultant. if the
Contracting Agency determines that it is in the best interest of the Confracting Agency to do so, the Contracting
Agency may make proposals available for public inspection following the Contracting Agency's issuance of a notice of
intent to award a Contract to a Consultant.

(c) Disclosure of proposals and proposal information is otherwise governed by ORS 278C.107.
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(7) As required by ORS 279C.307, pertaining to requirements to ensure the objectivity and independence of providers
of certain Personal Services which are procured under ORS chapter 279C, Contracting Agency may not:

(a) Procure services for the purpose of administering, managing, monitoring, inspecting, evaluating compliance with
of otherwise overseeing a public contract from a Contractor or an affiliate of a Contractor who is a party to the Public
Contract that is subject to administration, management, monitoring, inspection, evaluation or oversight by means of
the Services; or

{(b) Procure services for the purpose of administering, managing, monitoring, inspecting, evaluating compliance with
or otherwise overseeing a public contract through the Public Contract that is subject to administration, management,
monitoring, inspection, evaluation or oversight by means of the Services.

(8) The requirements of ORS 279C.307 and Section (7) of this rule apply in the following circumstances, except as
provided in Section (9} of this rule:

(a) A Contracting Agency requires the Procurement of Personal Services for the purpose of administering, managing,
monitoring, inspecting, evaluating compliance with or otherwise overseeing a Public Contract or performance under a
Public Contract that is subject to ORS chapter 279C. A Public Contract that is "subject to ORS chapler 279C"
includes a Public Contract for Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services, a Public Contract for Related Services or a Public Contract for construction services under ORS
chapter 279C.

{b) The Procurements of Personal Services subject to the restrictions of ORS 279C.307 include, but are not limited
to, the following:

(A} Procurements for Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services, which involve overseeing or menitoring the performance of a construction Contracter under a
Public Contract for construction services subject to ORS chapter 279C;

{B) Procurements for commissioning services, which involve monitoring, inspecting, evaluating or otherwise
overseeing the performance of a Coniractor providing Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or the performance of a construction Contractor under a Public
Confract for construction services subject to ORS chapter 279C;

{C) Procurements for project management services, which involve administration, management, monitoring,
inspecting, evaluating compliance with or otherwise averseeing the performance of a Contractor providing
Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services,
construction services subject to ORS chapter 279C, commissioning services or other Related Services for a Project;
(D) Procurements for special inspections and testing services, which involve inspecting, testing or otherwise
overseelng the performance of a construction Contractor under a Public Contract for construction services subject to
ORS chapter 279C; and

(E) Procurements for other Related Services or Personai Services, which involve administering, managing,
monitoring, inspecting, evaluating compliance with or otherwise overseeing the Public Contracts described in Section
(8)(a) of this rule.

(9) The restrictions of ORS 279C.307 do not apply in the following circumstances, except as further specified below:
{a) To a Contracting Agency's Procurement of both design services and construction services through a single
"Design-Build" Procurement, as that term is defined in Rule 137-049-0610. Such a Design-Build Procurement
includes a Procurement under an Energy Savings Performance Contract, as defined in ORS 278A.010. Provided,
however, the restrictions of ORS 279C.307 do apply to a Contracting Agency's Procurement of Personal Services for
the purpose of administering, managing, monitoring, inspecting, evaluating compliance with or otherwise overseeing
a Design-Build Contract or performance under such a Contract resulting from a Design-Build Procurement; and

{b) To a Confracting Agency's Procurement of both pre-construction services and construction services through a
single "Construction Manager/General Coniractor" Procurement, as defined in Rule 137-049-0610. Provided,
however, the restrictions of ORS 279C.307 do apply to a Contracting Agency's Procurement of Personal Services for
the purpose of adminisiering, managing, monitoring, inspecting, evaluating compliance with or otherwise overseeing
a Construction Manager/General Contractor Contract or performance under such a Contract resulting from a
Construction Manager/General Contractor Procurement.

* Stat. Auth.; ORS 279A.065, OL 2011, ch 458
Stats. Implemented: ORS 279A.065, 279C.100-279C.125, OL 2009, ch. 880, sec. 11, OL 2011, ch 458
Hist.: DOJ 11-2004, £. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert, ef. 1-1-06; DOJ 19-2007, f. 12-28-07,
cert. ef. 1-1-08; DOJ 15-2009, f. 12-1-09, cert. ef. 1-1-10G; DOJ 10-2011, f. 11-29-11, cert. ef. 1-1-12

SELECTION PROCEDURES
137-048-0200
Direct Appointment Procedure

(1) Contracting Agency may enter into a Contract directly with a Consultant without following the selection procedures
set forth elsewhere in these rules if.
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(a) Contracting Agency finds that an Emergency exists; or

(b) The Estimated Fee to be paid under the Contract does not exceed $100,000; or

{c) The following reguirements are met:

(A) The services consist of or are related to Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services or Related Services that have been substantially described, planned or
otherwise previously studied In an earlier Contract with the same Consultant and are rendered for the same Project
as the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services rendered under the earlier Contract; and

(B) Contracting Agency used either the formal selection procedure under Rule 137-048-0220 {Formal Selection
Procedure) or the formal selection procedure applicable to selection of the Consultant at the time of original selection
fo select the Consultant for the earlier Contract.

(d) Continuation of Project With Extensive Estimated Fee. Where a Project is being under subsection 1(c) of this
rule, and the Esfimated Fee is expected to exceed $250,000, the Contracting Agency must make written findings that
entering into a Contract with the Consultant, whether in the form of an amendment to an existing Contract or a
separate Contract for the additional scope of services, will:

(A) Promote efficient use of public funds and resources and result in substantial cost savings to the Contracting
Agency; and,

(B) Protect the integrity of the Public Contracting process and the competitive nature of the Procurement by not
encouraging favoritism or substantially diminishing competition in the award of the Contract.

(2) Confracting Agency may select a Consultant for a Contract under this rule from any and all Consultants offering
the required Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services that the Contracting Agency reasonably can identify under the circumstances.

(3) The Contracting Agency shall direct negotiations with a Consultant selected under this rule toward obtaining
written agreement on:

{a) The Consultant's performance obligations and performance schedule;

{b) Payment methodology and a maximum amount payable to the Consultant for the Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services required under
the Contract that is fair and reasonable to the Contracting Agency as determined solely by the Contracting Agency,
taking into account the value, scope, complexity and nature of the Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services; and

(c) Any other provisions the Contracting Agency believes to be in the Contracting Agency's best inferest to negotiate.

Stat. Auth.: ORS 279A.065, OL 2011, ch 458

Stats. Implemented: ORS 279C110 & 279C.115, OL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert, ef. 3-1-05; DOJ 20-2005, {. 12-27-05, cert. ef. 1-1-06; DOJ 18-2007, f. 12-28-07,
cert. ef. 1-1-08; DOJ 15-2009, f. 12-1-08, cert. ef, 1-1-10; DCJ 10-2011, f. 11-29-11, cert, ef. 1-1-12

137-048-0210

Informal Selection Procedure

(1) Contracting Agency may use the informal selection procedure described in this rule to obtain a Caontract if the
Estimated Fee is expected not to exceed $250,000.

(2) Contracting Agency using the informal selection procedure shall;

(a) Create a Request for Proposals that includes at a minimum the following:

{A) A description of the Project for which a Consultant's Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services are needed and a description of the
Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services that will be required under the resulting Contract;

(B) The anficipated Contract performance schedule;

(C) Conditions or limitations, if any, that may constrain or prohibit the selected Consultant's ability to provide
additional services related to the Project, including construction services;

(D) The date and time Proposals are due and other directions for submitting Proposals;

(E) Criteria upon which the most qualified Consultant will be selected. Selection criteria may include, but are not
limited to, the following:

(i) The amount and lype of resources and number of experienced staff the Consultant has committed to perform the
Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services described in the Requast for Proposals within the applicable time limits, including the current and
projected workloads of such staff and the proportion of time such staff would have available for the Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services;
(ii} Proposed management techniques for the Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services or Related Services described in the Request for Proposals;

{iii} A Consultant's capability, experience and past performance history and record in providing similar Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Seivices,
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including but not fimited to quality of work, ability fo meet schedules, cost conirol methods and Gontract
administration pracices;

(iv) A Consultant's approach to Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or
Land Surveying Services or Related Services described in the Request for Proposals and design philosophy, if
applicable;

(v) A Consultant's geographic proximity to and familiarity with the physical location of the Project;

(vi} Volume of work, if any, previously awarded to a Consultant, with the objective of effecting equitable distribution of
Contracts among gualified Consultants, provided such distribution dees not viclate the principle of selecting the most
qualified Consultant for the type of professional services required;

(vii) A Consultant's ownership status and employment practices regarding women, minorities and emerging small
businesses or historically underutilized businesses;

{viii) If the Contracting Agency is selecting a Consultant to provide Related Services, pricing poficies and pricing
proposals or other pricing information, including the number of hours proposed for the services required, expenses,
hourly rates and overhead.

(F) A Statement that Proposers responding to the RFP do so solely at their expense, and Contracting Agency is not
responsible for any Proposer expenses associated with the RFP; and

(G) A statement directing Proposers to the protest procedures set forth in these Division 48 rules.

{b) Provide a Request for Proposals to a minimum of three (3) prospective Consultants drawn from any and all
Consultants that the Contracting Agency reasonably can locate that offer the desired Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services, or any
combination of the foregoing. If three (3) prospective Consultants cannot reasonably be located, Contracting Agency
shall documnent its efforts in wiiting and provide the RFP to those Consultants that were located.

{c) Review and rank all Proposals received according to the criteria set forth in the Request for Proposals.

{3} If Contracting Agency does not cancel the RFP after it reviews and ranks each Proposer, Contracting Agency will
begin negotiating a Contract with the highest ranked Proposer. Contracting Agency shall direct negotiations toward
obtaining written agreement on:

(a) The Consultant's performance obligations and performance schedule;

(b} Payment methodology and a maximum amount payable to the Consultant for the Architectural, Enginesring,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services required under
the Contract that is falr and reasonable to the Contracting Agency as determined solely by the Contracting Agency,
taking into account the value, scope, complexity and nature of the Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services; and

(c) Any other provisions the Confracting Agency believes to be in the Contracting Agency's best interest to negotiate.
(4) The Contracting Agency shall, either orally or in wiiting, formally terminate negotiations with the highest ranked
Proposer, if the Contracting Agency and Proposer are unable for any reason to reach agreement on a Contract within
a reasonable amount of fime. The Coniracting Agency may thereafter negotiate with the second ranked Proposer,
and if necessary, with the third ranked Proposer, in accordance with Section (3) of this rule, until negotiations result in
a Contract. If negotiations with any of the Proposers do not result in a Contract within a reasonable amount of time,
the Contracting Agency may end the particular informal solicitation and thereafter may proceed with a new informal
solicitation under this rule or proceed with a formal solicitation under Rule 137-048-0220 (Formal Selection
Procedure).

(5) The Contracting Agency shall terminate the informal selection procedure and proceed with the formal selection
procedure under Rule 137-048-0220 if the scope of the anticipated Contract is revised during negotiations so that the
Estimated Fee will exceed $250,000.

Stat. Auth.: ORS 279A.065, OL 2011, ch 458
Stats. Implemented: QRS 279C.110, CL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-08, cert. ef. 1-1-06; DOJ 19-2007, f. 12-28-07,
cert. ef. 1-1-08; DO.J 15-2009, f. 12-1-09, cert. ef. 1-1-10; DOJ 10-2011, f. 11-29-11, cert. ef. 1-1-12

137-048-0220

Formal Selection Procedure

(1} Contracting Agency shall use the formal selection procedure described in this rule to select Consultants if the
Consuitants cannot be selected under either 137-048-0200 (Direct Appointment Procedure) or under 137-048-0210
(Informal Selection Procedure). The formal selection procedure described in this rule may otherwise be used at
Contracting Agency's discretion.

(2) When using the formal selection procaedure Contracting Agency shall obtain Contracts through public
advertisement of Requests for Proposals, or Requests for Qualifications followed by Requests for Proposals.

(a) Except as provided in subsection (b} of this section, Gontracting Agency shall advertise each RFP and RFQ at
least once in at least one newspaper of general circulation in the area where the Project is located and in as many
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other issues and publications as desired by Contracting Agency to achieve adequate competition. Other issues and
publications may include, but are not limited to, local newspapers, trade journals, and publicafions targeted to reach
the minority, women and emerging small business enterprise audiences.

(A) Contracting Agency shalt publish the advertisement within a reascnable time hefore the deadline for the Proposal
submission or response to the RFQ or RFP, but in any event no fewer than fourteen {14) calendar days before the
closing date set forth in the RFQ or RFP.

{B) Contracting Agency shall include a brief description of the following items in the advertisement:

(i} The Project;

{ii) A description of the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services or Related Services the Contracting Agency seeks;

(iii) How and where Consultanis may obtain a copy of the RFQ or RFP; and

{iv) The deadline for submitting a Proposal or response to the RFQ or RFP.

{b} In the alternative to advertising in a newspaper as described in subsection (2)(a} of this rule, the Coniracting
Agency shall publish each RFP and RFQ by one or more of the electronic methods identified in Rule 137-046-
0110(14). The Contracting Agency shall comply with subsections {2){a}{A) and (2)(a)(B) of this rule when publishing
advertisements by electronic methods.

(3) Reguest for Qualifications Procedure. Contracting Agency may use the RFQ procedure to evaluate potential
Consultants and establish a short list of qualified Consultants to whom the Contracting Agency may issue an RFP for
some or all of the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services described in the RFQ.

(a) A Confracting Agency shall include the following, at a minimum, in each RFQ:

(A} A brief description of the Project for which the Contracting Agency is seeking Consultants;

(B} A description of the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services or Related Services the Contracting Agency seeks for the Project;

(C) Conditions or limitations, if any, that may constrain or prohibit the selected Consultant's ability to provide
additional services related to the Project, including but not limited to construction services;

(D) The deadfine for submitting a response to the RFQ);

(E) A description of required Consultant qualifications for the Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services the Contracting Agency seeks;

(F) The RFQ evaluation criteria, including weights, points or other classifications applicable to each criterion;

(G) A statement whether or not the Contracting Agency will hold a pre-qualification meeting for all interested
Consuitants to discuss the Project and the Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services or Relaled Services described in the RFQ and if a pre-qualification meeting will
be held, the location of the meeting and whether or not attendance is mandatory; and

{H) A Statement that Consultants responding to the RFQ do so solely at their expense, and that the Contracting
Agency is not responsible for any Consultant expenses associated with the RFQ.

(b) A Contracting Agency may include a request for any or all of the following in each RFQ:

{A) A statement describing Consultants' general qualifications and related performance information;

(B} A description of Consultants' specific qualifications to perform the Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services described in the RFQ including
Consultanis' committed resources and recent, current and projected workloads;

{C) A list of similar Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services and references concerning past performance, including but not limited to price and cost
data from previous projects, quality of work, ability to meet schedules, cost control and contract administration;

{D) A copy of all records, if any, of Consultants' performance under Contracts with any other Contracting Agency;
(E) The number of Consultants' experiencad staff committed to perform the Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services described in the
RFQ, including such personnel's specific qualifications and experience and an estimate of the proportion of time that
such personnel would spend on those services;

(F) Consultants' approaches to Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or
Land Surveying Services or Related Services described in the RFQ and design philosophy, if applicable;

(G) Consultants' geagraphic proximity to and familiarity with the physical location of the Project;

(H) Consultants' Ownership status and employment practices regarding women, minorities and emerging smali
businesses or historically underutilized businesses;

() [f the Contracting Agency Is selecting a Consultant to provide Related Services, Cansultants' pricing policies and
pricing proposals or other pricing information, including the number of hours proposed for the services required,
expenses, hourly rates and overhead; ‘

(J) Consultants' ability to assist Contracting Agency in complying with the solar energy technology requirements of
ORS 279C,527; and

(K) Any other information Contracting Agency deems reasonably necessary to evaluate Consultants’ qualifications.
{c) Contracting Agency may use any reasonable screening or evaluation method to establish a short list of qualified
Consultants, including but not limited to, the following:
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(A) Requiring Consultants responding to an RFQ to achieve a threshold score before qualifying for placement on the
short list;

(B) Placing a pre-determined number of the highest scoring Consultants on a short list;

{C) Placing on a shott list only those Consultants with certain essential qualifications or experience, whose practice is
limited fo a particular subject area, or who practice in a particular geographic locale or region, provided that such
factors are material, would not unduly restrict competition, and were announced as dispositive in the RFQ.

(d) No Consultant will be eligible for placement an a Contracting Agency's short list established under subsection
{3){d) of this rule if Consultant or any of Consultant’s principals, partners or associates are members of the
Contracting Agency's RFQ evaluation committea.

{e) Except when the RFQ is cancelled, a Contracting Agency shall provide a copy of the subsequent RFP {o each
Consultant on the short list.

(4) Formal Selection of Consultants Through Request for Proposals. Contracting Agency shall use the procedure
described in this Section (4} of this rule when issuing an RFP for a Contract described in Section (1) of this rule.

(a) RFP Required Contents. Contracting Agency using the formal selection procedure shall include at feast the
following in each Request for Proposals, whether or not the RFP is preceded by an RFQ:

{A) General background Information, Including a description of the Project and the specific Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services sought for the
Project, the estimated Project cost, the estimated time period during which the Project is to be completed, and the
estimated time period in which the specific Archilectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services or Related Services sought will be performed.

(B) The RFP evaluation process and the criteria which will be used to select the most qualified Propoeser, including
the weights, points or other classifications applicable to each criterion. If the Confracting Agency does not indicate the
applicable number of points, weights or other classifications, then each criterion is of equal value. Evaluation criteria
may include, but are not limited 1o, the following:

(i) Proposers' availability and capability to perform the Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services described in the RFP;

(iiy Experience of Proposers' key staff persons in providing similar Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services, or Related Services on comparable projects;

(iii} The amount and type of resources, and number of experienced staff persons Proposers have committed to
perform the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services described in the RFP;

(iv) The recent, current and projected workloads of the staff and resources referenced in subsection {(4){a)(B)iii},
above;

{v) The proportion of time Proposers estimate that the staff referenced in subsection {4){a}(BJ(iii), above, would spend
on the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services described in the RFP;

{vi) Proposers' demonstrated ability to complete successfully similar Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services on time and within budget,
including whether or not there is a record of satisfactory perfermance;

(vii) References and recommendations from past clients;

{viii} Proposers’ performance history in meeting deadlines, submitting accurate estimates, producing high quality
work, meeting financial obligations, price and cost data from previous projects, cost controls and contract
administration;

{ix) Status and quality of any required license or certification;

{x) Proposers' knowledge and understanding of the Project and Architectural, Engineering and Land Surveying
Services or Related Services described in the RFP as shown in Proposers' approaches to staffing and scheduling
needs for the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services and proposed solutions to any perceived design and constructability issues;

{xi} Results from interviews, If conducted;

(xii) Design philosophy, if applicable, and approach to the Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services described in the RFP;

(xiii) If the Contracting Agency is selacting a Gonsultant to provide Related Services, pricing policies and pricing
proposals or other pricing informaiion, including the number of hours proposed for the services required, expenses,
hourly rates and overhead; and

(xiv} Any other criteria that the Contracting Agency deems relevant to the Project and the Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Setvices described in the
RFP, including, where the nature and budget of the Project so warrant, a design competition between competing
Proposers. Provided, however, these additional criteria cannot include pricing policies, pricing proposals or other
pricing information, including the number of hours proposed for the services required, expenses, hourly rates and
overhead, when the sole purpose or predominant purpose of the RFP is to obtain Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services.
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{C) Conditions or limitations, if any, that may constrain or prohibit the selected Consultant's ability to provide
additional services related to the Project, including but not limited to construction services,

{D) Whether interviews are possible and if so, the weight, points or other classifications applicable to the potential
interview;

{E) The date and time Proposals are due, and the delivery location for Proposals;

{F)} Reservation of the right fo seek clarifications of each Proposal,

{G) Reservation of the right 1o negotiate a final Contract that is in the best interest of the Contracting Agency;

{H) Reservation of the right to refect any or all Proposals and reservation of the right to cancel the RFP at anytime if
doing either would be in the public interest as determined by the Contracting Agency,;

(D) A Statement that Proposers responding to the RFP do so solely at their expense, and Contracting Agency is not
respensible for any Proposer expenses associated with the RFP,

{J) A statement directing Proposers to the protest procedures set forth in these division 48 rules;

(K) Special Contract requirements, including but not limited to disadvantaged business enterprise ("DBE"), minority
business enterprise {("MBE"), women business enterprise ("WBE") and emerging small business enterprise ("ESB")
participation goals or good faith efforts with respect to DBE, MBE, WBE and ESB participation, and federal
requirements when federal funds are involved;

(L) A statement whether or not the Coniracting Agency will hold a pre-Proposal meeting for all interested Gonsultants
to discuss the Project and the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Servicas or Related Services described in the RFP and if a pre-Proposal meeting will be held, the location
of the meefing and whether or not attendance is mandatory;

(M) A request for any information the Contracting Agency deems reasonably necessary to permit the Contracting
Agency to evaluate, rank and select the most qualified Proposer to perform the Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services described in the
RFP; and

(N) A sample form of the Contract.

{b) RFP Evaluation Committee. The Contracting Agency shall either establish a committee or designate an individual
to review, score and rank Proposals according to the evaluation criteria set forth in the RFP. If the RFP has followed
an RFQ, the Contracting Agency may include the same members who served on the RFQ evaluation committee. The
Contracting Agency may appoint to the evaluation committee Contracting Agency employees or employees of other
public agency with experience in Architectural, Engineering, Photogrammetiic Mapping, Transportation Planning or
Land Surveying, Related Services, construction services or Public Contracting. At least one member of an evaluation
committee must be a Contracting Agency employee. If the Contracting Agency procedure permits, the Contracting
Agency may include on the evaluation commitiee private practitioners of architecture, engineering, land surveying or
related professions. If formed, the Contracting Agency shall designate a member of the evaluation committee as the
evaluation committee chairperson.

{A) No Proposer will be eligible for award of the Contract under the RFP if Proposer or any of Proposer's principals,
partners or associates are members of the Contracting Agency's RFP evaluation committee for the Contract;

(c) If the Contracting Agency does not cancel the RFP after completing the scoring and ranking for each Proposer,
the Contracting Agency will begin negotiating a Contract with the highest ranked Proposer. The Confracting Agency
shall direct negotiations toward obtaining written agreement on:

(A) The Consultant's performance obligations and performance schedule;

(B) Payment methodology and a maximum amount payable to the Consultant for the Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services required under
the Contract that is fair and reasonable to the Contracling Agency as determined solely by the Contracting Agency,
taking into account the value, scope, complexity and nature of the Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services; and

(C) Any other provisions the Contracting Agency believes to be in the Contracting Agency's best interest to negotiale.
(d) The Contracting Agency shall, either orally or in writing, formally terminate negotiations with the highest ranked
Proposer if the Contracting Agency and Proposer are unable for any reason to reach agreement on a Confract within
a reasonable amount of time. The Contracting Agency may thereafter negotiate with the second ranked Proposer,
and if necessary, with the third ranked Proposer, and so on, in accordance with subsection (4)(c) of this rule, until
negotiations result in a Contract. If negotiations with any Proposer do not result in a Contract within a reasonable
amount of fime, the Contracting Agency may end the particular formal solicitation. Nothing in this rule precludes a
Contracting Agency from proceeding with a new formal solicitation for the same Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services described in the
RFP that failed to result in a Contract.

Stat. Auth.: ORS 279A.065, OL 2011, ch 458
Stats. Implemented: ORS 279C.110, 279C.527, OL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DOJ 19-2007, f. 12-28-07,
cert. ef. 1-1-08; DOJ 15-2008, f. 12-1-08, cert. ef. 1-1-10; DCJ 10-2011, f. 11-29-11, cert. ef. 1-1-12
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137-048-0230

Ties Among Proposers

{1} If Contracting Agency is selecting a Consultant an the basis of qualifications alone and determines after the
ranking of Proposers that fwo or more Proposers are equally qualified, the Contracting Agency may select a
candidate through any process that the Contracting Agency belisves will result in the best value for the Contracting
Agency taking into account the scope, complexity and nature of the Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services. Provided, however, the tie breaking process
eslablished by the Contracting Agency under this Section (1) cannct be based on the Consultant's pricing policies,
pricing proposals or other pricing information, including the number of hours proposed for the services required,
expenses, haurly rates and overhead. The process must be designed to instill public confidence through ethical and
fair dealing, honesty and good faith on the part of the Contracting Agency and Proposers and shall protect the
integrity of the Public Contracting process. Once a tie is broken, the Contracting Agency and the selected Proposer
shall proceed with negofiations under Rules 137-048-0210(3) or 137-048-0220{4}(c), as applicable.

(2) If Contracting Agency is selecting a Consuttant on the basis of price alone, or on the basis of price and
qualifications, and determines after the ranking of Proposers that two or more Proposers are identical in terms of
price or are identical in terms of price and qualifications, then the Contracting Agency shalt follow the procedure set
forth in Rule 137-046-0300 (Preferences for Oregon Goods and Services), to select the Consuitant.

Stat. Auth.: ORS 279A.065, OL 2011, ch 458

Stats. Implemented: ORS 279C.110, OL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DQJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DOJ 10-2011, f. 11-28-11,
cert. ef. 1-1-12

137-048-0240

Protest Procedures

(1) RFP Protest and Request for Change. Consultants may submit a written protest of anything contained in an
RFP and may request a change to any provision, specification or Contract term contained in an RFP, no later than
seven (7) calendar days prior o the date Proposals are due, unless a different deadline is indicated in the RFP, Each
protest and request for change must include the reasons for the protest or request, and any proposed changes to the
RFP provisions, specifications or Contract terms. The Confracting Agency may not consider any protest or request for
change that is submitted after the submission deadline.

(2) Protest of Consultant Selection.

(a) Single Award. In the event of an award to a single Propaser, the Contracting Agency shall provide o alf Proposers
a copy of the selection notice that the Contracting Agency sent to the highest ranked Proposer. A Proposer who
claims to have been adversely affected or aggrieved by the selection of the highest ranked Proposer may submit a
written protest of the selection to the Contracting Agency no later than seven (7) calendar days after the date of the
selection notice unless a different deadline is indicated in the RFP. A Proposer submitting a protest must claim that
the protesting Proposer is the highest ranked Proposer because the Proposals of all higher ranked Proposers fafled
to meet the requirements of the RFP or because the higher ranked Proposers otherwise are not qualified to perform
the Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services described in the RFP.

(b) Multiple Award. In the event of an award to more than one Proposer, the Contracting Agency shall provide to all
Proposers copies of the selection notices that the Contracling Agency sent to the highest ranked Proposers. A
Proposer who claims to have been adversely affected or aggrieved by the selection of the highest ranked Proposers
may submit a written protest of the selection to the Contracting Agency no later than seven (7) calendar days after
the date of the selection notices, uniess a different deadline is indicated in the RFP. A Proposer submitting a protest
must ctaim that the protesting Proposer is one of the highest ranked proposers because the Proposals of all higher
ranked Proposers failed to meet the requirements of the RFP, or because a sufficient number of Proposals of higher
ranked Proposers failed to meet the requirements of the RFP. In the alternative, a Proposer submitting a protest must
claim that the Proposals of all higher ranked Proposers, or a sufficient number of higher ranked Proposers, are not
qualified to perform the Architectural, Engingering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services or Related Services described in the RFP.

{c) Effect of Protest Submission Deadline. A Contracting Agency may not consider any protest that is submitted
after the submission deadline.

(3) Resolution of Protests. A duly authorized representative of the Contracting Agency shall resolve all timely
submitted protests within a reasonable time following the Contracting Agency's receipt of the protest and once
resolved, shalt promptly issue a written decision on the protest to the Proposer who submitted the protest, If the
protest results in a change to the RFP, the Contracting Agency shall revise the RFP accordingly and shall re-
advertise the RFP in accordance with these rules.

Stat. Auth.: ORS 279A.065, OL 2011, ch 458
Stats. Implemented: ORS 279A.065 & 279C.110, OL 2011, ch 458
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Hist.; DOJ 11-2004, f. 9-1-04, cert. of. 3-1-05; DQJ 20-2005, f, 12-27-05, cert. ef. 1-1-06; DOJ 19-2007, . 12-28-07,
cert. ef. 1-1-08; DOJ 10-2011, f. 11-28-11, cert. ef. 1-1-12

137-048-0250

Solicitation Cancellation, Delay or Suspension; Rejection of All Proposals or Responses; Consultant
Responsibility For Costs

A Contracting Agency may cancel, delay or suspend a solicitation, RFQ: or other preliminary Procurement document,
whether related to a Direct Appointment Pracedure (Rule 137-048-0200Q), the Informal Selection Procedure (Rule
137-048-0210), or the Formal! Selection Procedure {Rule 137-048-0220), or reject all Proposals, responses to RFQs,
responses to other preliminary Procurement documents, or any combination of the foregoing, if the Contracting
Agency believes it is in the public interest to do so. In the event of any such cancellation, delay, suspension or
rejection, the Contracting Agency is not liable to any Proposer for any loss or expense caused by or resulting from
any such cancelfation, delay, suspension or rejection. Consultants responding to either solicitations, RFQs or other
preliminary Procurement documents are responsible for all costs they may incur in connection with submitting
Praoposals, responses to RFQs or responses to other preliminary Procurement documents.

Stat. Auth.: ORS 279A.065

Stats, Implemented; ORS 279A.065, 279C.110

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DCJ 19-2007, f. 12-28-07,
cert. ef. 1-1-08; DOJ 15-2009, f. 12-1-08, cert, ef. 1-1-10; DOJ 10-2011, f. 11-29-11, cert. ef. 1-1-12

137-048-0260

Two-Tiered Selection Procedure when State Agency is Lead Contracting Agency

(1) If the Contracting Agency requires an Architect, Engineer, Photogrammetrist, Transportation Planner or Land
Surveyor to perform Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services or Related Services for a public improvement owned and maintained by that Local Confracting
Agency, and a State Ageney will seive as the lead Contracting Agency and will enter into Contracts with Architects,
Photogrammetrists, Transportation Planners, Engineers or Land Surveyors for Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services for that public
improvement, Contracting Agency shall utilize the two-tiered selection process described below te obtain these
Contracts with Architects, Engineers, Photogrammetrists, Transportation Planners, or Land Surveyors.

(2) Tler One. The State Contracting Agency shall, when feasible, identify no fewer than the three (3) most qualified
Proposers responding to an RFP pursuant to its own rules or, if permitted by state, by these Division 48 rules
applicable selection procedures described in from among Architects, Engineers, Photogrammeitists, Transportation
Planners, or Land Surveyors, and shall notify Contracting Agency of the Architects, Engineers, Photogrammetrists,
Transportation Planners, or Land Surveyors selected.

(3) Tier Two. In accordance with the qualifications based selection requirements of ORS 279C.110, Contracting
Agency shall either:

(a) Select an Architect, Engineer, Photogrammefrist, Transportation Planner or Land Surveyor from the State
Contracting Agency's list of Proposers to perform the Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services for Local Contracting Agency's public
improvement; or

(b} Select an Architect, Engineer, Photogrammetrist, Transportation Planner or Land Surveyor to perform the
Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services for Local Centracting Agency's public improvement through an alternative process adopted by
Contracting Agency, consistent with the provisions of the applicable RFP, if any, and these division 48 ruies.
Contracting Agency's altemative process must be described in the applicable RFP, may be struciured fo take into
account the unique circumstances of Contracting Agency and may include provisions to allow Contracting Agency to
perform its tier two responsibilities efficiently and economically, alone or in cooperation with other Local Contracting
Agencies. Confracting Agency's alternative process may include, but is not limited to, one or more of the following
methods:

(A) A general written direction from Contracting Agency to the State Contracting Agency, prior to the advertisement of
a Procurement or series of Procurements or during the course of the Procurement or series of Procurements, that
Contracting Agency's tier two selection shall be the highest-ranked firm identified by the State Contracting Agency
during the tier one process, and that no further coordination or consultation with Contracting Agency is required.
However, Confracting Agency may provide written notice to the State Contracting Agency that Contracting Agency's
general written direction is not to be applied for a particular Procurement and describe the process that Contracting
Agency will utilize for the particular Procurement. In order for a written direction from Contracting Agency consistent
with this subsection to be effective for a particular Progurement, it must be received by the State Contracting Agency
with adequate time for the State Contracting Agency to revise the RFP in order for Proposers to be notified of the tier
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two process to be utilized in the Procurement. In the event of a multiple award under the terms of the applicable
Procurement, the written direction from Contracting Agency may apply to the highest ranked firms that are selected
under the terms of the Procurement document,

(B) An intergovernmental agreement between Contracting Agency and the State Contracting Agency outlining the
alternative process that Contracting Agency has adopted for a Procurement or series of Procurements.

(C) Where multiple Local Government Agencies are involved in a two-tiered selection procedure, the Local
Government Agencies may name one or more authorized representative(s) to act on behalf of all the Local
Government Agencies, whether the Local Government Agencies are acting collectively or individually, to select the
Architect, Engineer, Photogrammetrist, Transportation Planner or Land Surveyor to perform the Architectural,
Engineering, Photogrammetiic Mapping, Transportation Planning or Land Surveying Services or Related Services
under the tier two selection process. In the event of a multiple award under the temms of the applicable Procurement,
the authorized representative(s) of the Local Contracting Agencies may act on behalf of the Local Centracting
Agencies to select the highest ranked firms that are required under the terms of the Procurement document, as part
of the tier two selection process.

{4) Contracting Agency or State shall thereafter begin Contract negotiations with the selected Architect, Engineer,
Photogrammetrist, Transportation Planner or Land Surveyor in accordance with the negotiation provisions in Rule
137-048-0200 (Direct Appointment Procedure), 137-048-0210 {Informal Selection Procedure) or 137-048-0220
(Formal Selection Procedure) as applicable.

(5} Nothing in these division 48 rules should be construed fo deny or limit Contracting Agency's ability to enter into a
Confract directly with Architects, Engineers, Photogrammetrists, Transportation Planners, or Land Surveyors
pursuant to ORS 279C.125(4), through a selection process established by Contracting Agency.

Stat. Auth.: ORS 279A.065, OL 2011, ch 458

Stats. Implemented: ORS 279C.110, 279C.125, OL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert, ef. 1-1-08; DOJ 15-2009, {. 12-1-09,
cert. ef 1-1-10; DOJ 10-2011, f. 11-29-11, cert. ef. 1-1-12

137-048-0270

Price Agreements

(1) Contracting Agency may establish Price Agreements for Architectural, Engineering, Photogrammetric Mapping,
‘Transportation Planning or Land Surveying Services or Related Services, when the Coniracting Agency cannct
determine the precise quantities of those Services which the Contracting Agency will require over a specified time
period.

(2) When establishing Price Agreements under this rule, a Contracting Agency shall select no fewer than three
Consultants, when feasible, The selection procedures for establishing Price Agreements shall be in accordance with
Rule 137-048-0130(1) or 137-048-0130(2), as applicable. Contracting Agency may select a single Consultant, when a
Price Agreement is awarded fo obtain services for a specific Project or a closely-related group of Projects.

(3) Solicitation materials and the terms and conditions for a Price Agreement for Architectural, Engineering,
Photogrammetric Mapping, Transporiation Planning or Land Surveying Services or Related Services must:

{a) Include a scope of services, menu of services, a specification for services or a similar description of the nature,
general scope, complexity and purpose of the procurement that will reasonably enable a prospective bidder or
Proposer to decide whether to submit a bid or proposal;

{b) Specify whether the Contracting Agency intends to award a Price Agreement to one Consultant or to muitiple
Consultants, If the Contracting Agency will award a Price Agreement to more than one Consultant, the solicitation
document and Price Agreement shall describe the criteria and procedures the Gontracting Agency will use to select a
Consultant for each individual work order or task order, Subject to the requirements of ORS 278C.110, the criteria
and procedures to assign work orders or task orders that only involve or predominantly involve Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying services are at the Contracting
Agency's sole discretion; provided, however, in circumstances where a direct contract is not permitied under Rule
137-048-0200, the selection crileria cannot be based on pricing policies, pricing proposals or other pricing
information, including the number of hours proposed for the Services required, expenses, hourly rates and overhead.
In accordance with Rule 137-048-0130(2) applicable to Related Services procurements, the selection criteria and
procedures may be based solely on the qualifications of the Consultants, solely on pricing information, ora
combination of both qualifications and pricing information. Pricing information may include the number of hours
proposed for the Related Services required, expenses, hourly rates, overhead and other price factors. Work order or
task order assignhment procedures under Price Agreements may include direct appointments, subject to the
requirements of Rule 137-048-0200; and

(¢) Specify the maximum term for assigning Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services or Related Services under the Price Agreement.

{4} All Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services assigned under a Price Agreement require a written work order or task order issued by the
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Contracting Agency. Any work orders or task orders assigned under a Price Agreement must include, at a minimum,
the following:

(a) A clearly defined statement of work and schedule for any deliverables;

(b) A maximum, not-to-exceed price or fixed price amount for the Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services specified and authorized under
the work order or task order; and

(c) Language that incorporates all applicable terms and conditions of the Price Agreement into the work order or task
order,

Stat, Auth.: ORS 278A.065 & OL 2011, ch 458
Stats. Implemented: ORS 279A.065, 279C.110, 279C.120 & OL 2011, ch 458
Hist.: DOJ 10-2011, f. 11-29-11, cert. ef. 1-1-12

POST-SELECTION CONSIDERATIONS

137-048-0300

Prohibited Payment Methodology; Purchase Restrictions

{1) Except as otherwise allowed by law, Contracting Agency shall not enter into any Contract which includes
compensation provisions that expressly provide for payment of.

{(a) Consultant's costs under the Contract plus a percentage of those costs; or

(b) A percentage of the Project construction costs or total Project costs.

{2) Except as otherwise allowed by law, Contracting Agency shall not enter into any Gontract in which:

{(a) The compensation paid under the Contract is solely based on or limited to the Consultant's hourly rates for the
Consultant's personnel working on the Project and reimbursable expenses incurred during the performance of work
on the Project (sometimes referred to as a "time and materials" Contract); and

(b) The Contract does not include a maximum amount payable to the Consultant for the Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services required under
the Contract.

(3) Except in cases of Emergency or in the particular instances noted in the subsections below, Contracting Agency
shall not purchase any building materials, supplies or equipment for any building, structure or facility constructed by
or for Contracting Agency from any Consultant under a Contract with Contracting Agency to perform Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or Related Services,
for the building, structure or facility. This prohibition does not apply if either of the following circumstances exists;
(a) The Consultant is providing Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or
Land Surveying Services or Related Services under a Contract with a Contracting Agency to perform Design-Build
services or Energy Savings Performance Contract services (see Rules 137-049-0670 and 137-049-0680}); or

{b) That portion of the Contract relating fo the acquisition of building matenals, supplies or equipment was awarded to
the Consultant pursuant to applicable law governing the award of such a Confract.

Stat. Auth.: ORS 279A.065, OL 2011, ch 458

Stats. Implemented: ORS 279A.065, OL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DOJ 12-2007, f. 12-28-07,
cert. ef. 1-1-08; DOJ $5-20009, . 12-1-09, cert. ef. 1-1-10; DOJ 10-2011, £ 11-29-11, cert. ef. 1-1-12

137-048-0310

Expired or Terminated Contfracts; Reinstatement

(1) ¥ Contracting Agency enters into a Contract for Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services or Related Services and that Contract subsequently expires or is
terminated, the Contracting Agency may proceed as follows, subject to the requirements of subsection (2} of this rule:
{a) Expired Contracts. If the Contract has expired as the result of Project delay caused by the Contracting Agency or
caused by any other occurrence outside the reasonable control of the Condracting Agency or the Consultant, and if no
mere than one year has passed since the Contract expiration date, the Contracting Agency may amend the Contract
to extend the Contract expiration date, revise the description of the Architectural, Engineering, Photogrammetric
Mapping, Transportation Planning or Land Surveying Services or Related Services required under the Contract to
reflact any material alteration of the Project made as a result of the delay, and revise the applicable performance
schedule. Beginning on the effective date of the amendment, the Contracting Agency and the Consultant shall
continue peirformance under the Contract as amended; or

(b) Terminated Contracts. If Contracting Agency or both parties to the Contract have terminated the Contract for any
reasoh and If no more than one year has passed since the Contract termination date, then the Contracting Agency
may enter into a new Contract with the same Consultant to perform the remaining Architectural, Engineering and
Land Surveying Services, or Related Services not completed under the original Contract, or to perform any remaining
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Architectural, Engineering, Photogrammetric Mapping, Transportation Planning or Land Surveying Services or
Related Services not completed under the Contract as adjusted to reflect a material alteration of the Project.

{(2) The Contracting Agency may proceed under either subsection (1)(a) or subsection (1)(b) of this rule only after
making written findings that amending the existing Contract or entering info a new Contract wiih the Consultant will:
(a) Promote efficient use of public funds and resources and resuit in substantial cost savings to the Confracting
Agency;

(b} Protect the integrity of the Public Contracting process and the competitive nature of the Procurement process by
not encouraging favoritism or substantially diminishing competition in the award of Contracts; and

(c) Result in a Contract that is still within the scope of the final form of the original Procurement document.

Stat, Auth.: ORS 279A.065, OL 2011, ch 458

Stats. Implemented: ORS 279A.065 & 278C.110, OL 2011, ch 458

Hist.: DOJ 11-2004, £. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, . 12-27-05, cart. ef, 1-1-06; DOJ 15-2009, f. 12-1-09,
cert. ef. 1-1-10; DOJ 10-2011, f. 11-29-11, cert, ef. 1-1-12

137-048-0320

Contract Amendments

{1) A Contracting Agency may amend any Contract if the Contracting Agency, in its sole discretion, determines that
the amendment is within the scope of the Solicitation Document and that the amendment would not materially impact
the field of competition for the Architectural, Engineering, Photogramimetric Mapping, Transportation Planning or Land
Surveying Services or Related Services described in the final form of the original Procurement document. In making
this determination, the Contracting Agency shall consider potential alternative methods of procuring the services
contemplated under the proposed amendment. An amendment would not materially impact the field of competition for
the services described in the Solicitation Document if the Contracting Agency reasonably belisves that the number of
Proposers would not significantly increase if the Procurement document were re-issued to include the additional
services.

(2) The Contracting Agency may amend any Contract if the additional services are required by reason of existing or
new laws, rules, regulations or ordinances of faderal, state or [ocal agencies, which affect performance of the original
Contract.

{3) All amendments to Contracts must be in wiiting, must be signed by an authorized representaiive of the Consultant
and the Contracting Agency and must receive all required approvals before the amendments will be binding on the
Contracting Agency.

Stat. Auth.: ORS 279A.065, OL 2011, ch 458

Stats. Implemented: ORS 279A.065, 279C.110, OL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert, ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DOJ 19-2007, f. 12-28-07,
cert. ef. 1-1-08; DOJ 15-2009, f. 12-1-09, cert. ef. 1-1-10; DOJ 10-2011, f. 11-29-11, cert. ef. 1-1-12
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PUBLIC CONTRACTING RULES 2012
DIVISION 49
GENERAL PROVISIONS RELATED TO PUBLIC CONTRACTS FOR CONSTRUCTION SERVICES

137-049-0100

Application

(1} These division 42 rules apply to Public Improvement Contracts as well as Public Contracts for ordinary
construction services that are not Public Improvements. Rules that apply specifically to Public Improvement
Contracts are so identified.

(2) These division 49 rules address matters covered in ORS Chapter 279C (with the exception of
Architectural, Engineering, Land Surveying and Related Services, all of which are addressed in division 48
of the Rules).

(3) These division 49 Rules become effective upon adoption, and apply fo the Contracts described in section
(1) above first advertised, but if not advertised then entered into, on or after that date.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065

137-049-0110

Policies

In addition fo the general Code policies set forth in ORS 279A,015, the ORS 279C.300 policy on competition
and the ORS 279C.305 policy on least-cost for Public Improvernents apply to these division 48 rules.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.300 & ORS 279C.305

137-049-0120

Definitions

(1) “Conduct Disqualification” means a Disgualification pursuant to ORS 279C.440.

(2) “Disqualification” means the preclusion of a Person from confracting with a Confracting Agency for a
period of time in accordance with Rule 137-048-0370. Disqualification may be a Conduct Disqualification or
DBE Disqualification.

(3) “Foreign Contractor’ means a Contractor that is not domiciled in or registered to do business in the
State of Oregon. See Rule 137-049-0480.

(4) “Notice” means any of the alternative forms of public announcement of Procurements, as described in
Rule 137-048-0210.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065

137-049-0130

Competitive Bidding Requirement

A Contracting Agency shall solicit Bids for Public Improverment Contracts by Invitation to Bid ("ITB"), except
as otherwise allowed or required by these Rules, or pursuant to ORS 279G.335 on Competitive Bidding
exceptions and exemptions, 279A.030 on federal law overrides or 279A.100 on affirmative action. Also see
Rules 137-049-0600 to 137-049-0690 regarding the use of Alternative Contracting Methods and the
exemption process.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.335

137-049-0140

Contracts for Construction Other Than Public Improvements

{1} Procurement Under ORS Chapter 279B, Pursuant to ORS 279C.320, Public Contracts for construction
services that are not Public Improvement Contracts, other than Emergency Contracts regulated under ORS
279C.335(6) and Rule 137-049-0150, may be procured and amended as generat trade services under the
provisions of ORS Chapter 2798 and division 47 Rules, rather than under the provisions of ORS Chapter
279C and these division 49 rules.

(2) Application of ORS Chapter 279C. Non-procurement provisions of ORS Chapter 279C and these
division 49 rules may still be applicable to the resulting Contracts. See, for example, particular statutes on
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Disqualification (ORS 279C.440, 445 and 450); Legal Actions (ORS 279C 460 and 465); Required Contract
Conditions (ORS 273C 505, 515, 520 and 530); Hours of Labor (ORS 279C.54(0 and 545); Retainage (ORS
279C.550, 560 and 565, Subcontracts (ORS 279C.580); Action on Payment Bonds (ORS 279C.600, 605,
610, 615, 620 and 625); Termination (ORS 279C.650, 650, 660 and 670); and all of the Prevailing Wage
Rates requirements (ORS 279C.800 through 870) for Public Works Contracts.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.320

137-049-0150

Emergency Contracts; Bidding and Bonding Exemptions

(1) Emergency Declaration. A Contracting Agency may declare that Emergency circumstances exist that
require prompt execution of a Public Contract for Emergency construction or repair Work. The declaration
shall be made at an administrative level consistent with the Contracting Agency’s internal policies, by a
written declaration that describes the circumstances creating the Emergency and the anticipated harm from
failure to enter into an Emergency Contract. The Emergency declaration shall thereafter be kept on file as a
public record.

(2) Competition for Contracts. Pursuant to ORS 279C.320(1), Emergency Contracts are regulated under
QRS 279B.080, which provides that, for an emergency procurement of construction services, the
Contracting Agency shall ensure competition that is reasonable and appropriate under the Emergency
circumstances, and may include written requests for Offers, oral requests for Offers or direct appointments
without competition in cases of extreme necessity, in whatever solicitation time periods the Contracting
Agency considers reasonable in responding to the Emergency.

(3) Emergency Contract Scope. Although no dollar limitation applies to Emergency Contracts, the scope
of the Contract must be limited to Work that is necessary and appropriate to remedy the conditions creating
the Emergency as described in the declaration.

{4) Emergency Contract Modification, Emergency Contracts may be modified by change order or
amendment to address the conditions described in the original declaration or an amended declaration that
further describes additional work necessary and appropriate for related Emergency circumstances.

{5) Excusing Bonds, Pursuani to ORS 279C.380(4) and this rule, the Emergency declaration may also
state that the Contracting Agency waives the requirement of furnishing a performance bond and payment
bond for the Emergency Contract. After making such an Emergency declaration the bonding requirements
are excused for the procurement, but this Emergency declaration does not affect the separate Public Works
bond requirement for the benefit of the Bureau of Labor and Industries (BOLI) in enforcing prevailing wage
rate and overtime payment requirements. See Rule 137-049-0815 and BOLI rules at OAR 839-025-0015.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.335(5) and 279C.380(4)

137-049-0160

Intermediate Procurements; Competitive Quotes and Amendments

{1) General. Public Improvement Contracts estimated by the Contracting Agency not to exceed $100,000
may be Awarded in accordance with this rule.

(2) Selection Criteria. The selection criteria may be limited to price or some combination of price,
experience, specific expertise, availability, project understanding, contractor capacity, responsibility and
similar factors.

(3) Request for Quotes. Contracting Agenciss shall utilize written requests for quotes whenever
reasonably practicable. Written request for quotes shall include the selection criteria to be utilized in
selecting a Confractor and, if the criteria are not of equal value, their relative value or ranking. When
requesting quotations orally, prior to requesting the price quote the Contracting Agency shall state any
additional selection criteria and, if the criteria are not of equal value, their relative value. For Public Works
Contracts, oral quotations may be utilized only in the event that Writien copies of the prevailing wage rates
are not required by the Bureau of Labor and Industries,

{(4) Number of Quotes; Record Required. Contracting Agencies shall seek at least three competitive
quotes, and keep a written record of the sources and amounts of the quotes received. If three quotes are
not reasonably available the Contracting Agency shall make a written record of the effort made to obtain
those quotes.

(5) Award. If Awarded, the Contracting Agency shall Award the Contract to the prospective contractor
whose quote will best serve the interests of the Contracting Agency, taking into account the announced
selection criteria, |f Award is not made to the Offeror offering the lowest price, the Contracting Agency shall
make a written record of the basis for Award.
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(B) Price Increases. Intermediate level Public Improvement Contracts obtained by competitive quotes may
be increased above the original amount of Award by Coniracting Agency issuance of a Change to the Work
or Amendment, pursuant to Rule 137-049-0910, within the following limitations:

(&) Up to an aggregate Contract Price increase of 25% over the original Contract amount when a
Contracling Agency's contracting officer determines that a price increase is warranted for additional
reasonably refated Work, and;

{b) Up to an aggregate Contract Price increase of 50% over the original Contract amount, when a
Contracting Agency's contracting officer determines that a price increase is warranted for additional
reasanably related Work and a Contracting Agency official, board or governing body with administrative or
review authority over the contracting officer approves the increase.

(7} Amendments. Amendments of intermediale level Public Improvement Contracts that exceed the
thresholds stated in section (1} are specifically authorized by the code, when made in accordance with this
rule. Accordingly, such amendments are not considered new procurements and do not require an
exemption from competitive bidding.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.412.

FORMAL PROCUREMENT RULES

137-049-0200

Solicitation Documents; Required Provisions; Assignment or Transfer

(1) Solicitation Document. Pursuant to ORS 279C.365 and this rule, the Solicitation Document shall
include the following:

(a) General Information.

{A} [dentification of the Public Improvement project, including the character of the Work, and applicable
plans, Specifications and other Contract documents;

(B) Notice of any pre-Offer conference as follows:

{i} The time, date and location of any pre-Offer conference;

(i) Whether aftendance at the conference will be mandatory or voluntary; and

{iii) That statements made by the Contracting Agency’s representatives at the conference are not binding
upon the Confracting Agency unless confirmed by Written Addendum.

{C) The deadline for submitting mandatory prequalification applications and the class or classes of Work for
which Offerors must be prequalified if prequalification is a requirement;

{D) The name and title of the authorized Contracting Agency Person designated for receipt of Offers and
contact Person (if different);

(E) Instructions and information concerning the form and submission of Offers, including the address of the
office to which Offers must be delivered, any Bid or Proposal security requirements, and any other required
information or special information, e.g., whether Offers may be submitted by facsimile or slectronic means
(See Rule 137-049-0300 regarding facsimile Bids or Proposals and Rule 137-049-0310 regarding electronic
Procurement);

(F} The time, date and place of Opening;

(G) The time and date of Closing after which a Contracting Agency will not accept Offers, which time shail
be not less than five Days after the date of the last publication of the advertisement. Aithough a minimum of
five Days is prescribed, Contracting Agencies are encouraged to use at least a 14 Day Solicitation period
when feasible. if the Contracting Agency is issuing an |TB that may result in a Public Improvement Contract
with a value in excess of $100,000, the Contracting Agency shall designate a time of Closing consistent with
the first-tier subcontractor disclosure requirements of ORS 279C.370(1)(b) and Rule 137-049-0360. For
timing issues relating to Addenda, see Rule 137-049-0250;

{H) The office where the Specifications for the Work may be reviewed,

{1) A statement that each Bidder to an ITB must identify whether the Bidder is a “resident Bidder," as defined
in ORS 279A.120;

{J) If the Contract resulting from a Solicitation will be a Contract for a Public Work subject to ORS 279C.800
to 279C.870 or the Davis-Bacon Act (40 U.S,C. 276a), a statement that no Offer will be received or
considered by the Contracting Agency unless the Offer contains a statement by the Offeror as a part of its
Offer that "Contractor agrees to be bound by and will comply with the provisions of ORS 279C.840 or 40
U.8.C. 276a.";

(K} A statement that the Contracting Agency will not receive or consider an Offer for a Public Improvement
Contract unless the Offeror is registered and in good standing with the Construction Contractors Bd, oris
licensed by the State Landscape Contractors Bd, as specified in Rule 137-049-0230;
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(L) Whether a Contractor or a subcontractor under the Contract must be licensed under ORS 468A.720
regarding asbestos abatement projects;

(M) Confractor's certification of nondiscrimination in obtaining required subcontractors in accordance with
ORS 279A.110(4). {See Rule 137-049-0440(3));

{N) How the Contracting Agency will notify Offerors of Addenda and how the Contracting Agency will make
Addenda available (See Rule 137-049-0250); and

(O} When applicable, instructions and forms regarding First-Tier Subcontractor Disclosure requirements, as
set forth in Rule 137-049-0360. .

{b) Evaluation Process:

{A) A statement that the Contracting Agency may reject any Offer not in compliance with all prescribed
Public Contracting procedures and reguirements, including the requirement to demonstrate the Bidder's
responsibility under ORS 279C.375(3)(b) and may reject for good cause all Offers after finding that doing so
is in the public’s interest;

(B) The anticipated Solicitation schedule, deadlines, proiest process and evaluation process, if any;

(C) Evaluation criteria, including the relative value applicable to each criterion, that the Confracting Agency
will use to determine the Responsible Bidder with the lowest Responsive Bid (where Award is based solely
oh price) or the Responsible Proposer or Proposers with the best Responsive Proposal or Proposals (where
use of Competitive Proposals is authorized under ORS 279C.335 and Rule 137-049-0620), along with the
process the Contracting Agency will use to determine acceptability of the Work;

(i) If the Solicitation Document is an Invitation to Bid, the Confracting Agency shall set forth any special price
evaluation factors in the Solicitation Document, Examples of such factors include, but are not limited fo,
conversion costs, transportation cost, volume weighing, trade-in allowances, cash discounts, depreciation
allowances, cartage penalfies, ownership or life-cycle cost formulas. Price evaluation factors need not be
precise predictors of actual future costs; but, to the extent possible, such evaluation factors shall be
objective, reasonable estimates based upon information the Contracting Agency has available concerning
future use; ‘
(ii) If the Sclicitation Document is a Request for Proposals, the Coniracting Agency shall refer to the
additional requirements of Rule 137-049-0650 and 279C.400 to 279C.410; and

(c) Contract Provisions. The Contracting Agency shall include all Contract terms and conditions, including
warranties, insurance and bonding requirements, that the Contracting Agency considers appropriate for the
Public improvement project. The Contracting Agency must also include all applicable Contract provisions
required by Oregon law as follows:

(A) Prompt payment to all Persons supplying labor or material; contributions to Industrial Accident Fund;
liens and withholding taxes {ORS 279C.505(1));

(B) Demonstrate that an employee drug testing program is in place {ORS 279C.505(2));

(C) If the Contract calls for demolition Work described in ORS 279C.510(1), a condition requiring the
Contractor to salvage or recycle construction and demolition debris, if feasible and cost-effective,

(D) If the Contract calls for lawn or landscape malintenance, a condition requiring the Contractor to compost
or mulch yard waste material at an approved site, if feasible and cost effective (ORS 279C.510(2),

(E) Payment of claims by public officers (ORS 279C.515(1));

(F) Contractor and first-tier subcontractor liability for late payment on Public Improvement Confracts
pursuant to ORS 279C.515(2), including the rate of inferest;

{G) Person's right to file a complaint with the Construction Contractors Bd for all Contracts related to a Public
improvement Contract (ORS 279C.515(3));

{H)} Hours of labor in compliance with ORS 279C.520;

() Envirenmental and natural resources regulations (ORS 279C.525);

{J) Payment for medical care and attention to emplayees {ORS 2739C.530(1));

(K) A Contract provision substantially as follows: "All employers, including Contractor, that employ subject
Workers who Work under this Contract in the State of Oregon shall comply with ORS 658.017 and provide
the required Workers' Compensation coverage, unless such employers are exempt under ORS 656.126.
Contractor shall ensure that each of its subcontractors complies with these requirements.” (OR3
279C.530(2);

(L) Maximurm hours, holidays and overtime (ORS 279C.540),

(M) Time limitation on claims for avertime (ORS 279C.545),

(N) Prevailing wage rates (ORS 279C.800 to 279C.870);

(O} BOLI Public Works bond (ORS 279C.830(3);

(P) Retainage (ORS 279C.550 to 279C.570);

(Q) Prompt payment policy, progress payments, rate of interest (ORS 279C.570);

(R) Contractor's relations with subcentractors (ORS 279C.580);

(8) Notice of claim (ORS 279C.605);

(T) Contractor's certification of compliance with the Oregon tax laws in accordance with ORS 306.385; and
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(U) Contractor's certification that all subcontractors performing Work described in ORS 701.005(2) (i.e.,
construction Work) will be registered with the Construction Contractors Bd or licensed by the State
Landscape Contractors Bd in accordance with ORS 701.035 to 701.055 before the subcontractors
commence Work under the Contract.

(2) Assignment or Transfer Restricted. Unless otherwise provided in the Conlract, the Contractor shall
not assign, sell, dispose of, or transfer rights, nor delegate duties under the Contract, either in whole or in
part, without the Contracting Agency's prior Written consent. Unless otherwise agreed by the Contracting
Agency in Writing, such consent shall not relieve the Contractor of any obligations under the Contract. Any
assignee or transferee shall be considerad the agent of the Contractor and be bound to abide by alf
provisions of the Contract. If the Contracting Agency consents in Writing to an assignment, sale, disposal or
transfer of the Contractor's rights or delegation of Contractor's duties, the Contractor and its surety, if any,
shall remain liable to the Contracting Agency for complete performance of the Contract as if no such
assignment, sale, disposal, transfer or delegation had occurred uniess the Contracting Agency otherwise
agrees in Writing.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.110(4), ORS 279A.120, ORS 279C.365, ORS 279C.370, ORS 279C.390,
ORS 279C.505 to 580, ORS 279C.605, ORS 305.385, ORS 468A.720, ORS 701.005 & ORS 701.055

137-049-0210

Notice and Advertising Reguirements; Posting

(1) Notice and Distribution Fee. A Contracting Agency shall furnish "Notice" as set forth below in
subsections (a} through {(c), to a number of Persons sufficient for the purpose of fostering and promoting
competition. The Notice shall indicate where, when, how and for how lang the Solicitation Document may
be obtained and generally describe the Public Improvement project or Work. The Notice may contain any
ather appropriate information. The Contracting Agency may charge a fee or require a deposit for the
Solicitation Document. The Contracting Agency may furnish Notice using any method determined to foster
and premote competition, including:

{a} Mailing Notice of the availability of Solicitation Decuments to Persons that have expressed an interestin
the Contracting Agency's Procurements;,

{b) Placing Notice on the Contracting Agency's Electronic Procurement System; or

(c) Placing Notice on the Contracting Agency's Infernet Web site.

(2) Advertising. Pursuant to ORS 279C.360 and this rule, a Contracting Agency shall advertise every
Solicitation for competitive Bids or competitive Proposals for a Public Improvement Contract, unless the
Contract Review Authority for that Contracting Agency has exempted the Solicitation from the advertisement
requirement as part of a competitive Bidding exemption under ORS 279C.336.

(a} Unless the Contracting Agency publishes by Electronic Advertisement as permitted under subsection
2(b), the Contracling Agency shall publish the advertisement for Offers at least once in at least one
newspaper of general circulation in the area where the Contract is to be performed and in as many
additional issues and publications as the Contracting Agency may determine to be necessary or desirable to
foster and promote competition.

{(b) A Contracting Agency may publish by Electronic Advertisement if the Contract Review Authority for the
Contracting Agency determines Electronic Advertisement is likely to be cost effective and, by rule or order,
authorizes Electronic Advertisement.

{c) In addition to the Contracting Agency's publication required under subsection 2(a} or 2(b), the
Contracting Agency shall also publish an advertisement for Offers in at least one trade newspaper of general
statewide circulation if the Contract is for a Public Improvement with an estimated cost in excess of
$125,000.

(d) All advertisements for Offers shall set forth:

(A) The Public Improvement project;

{B) The office where Confract terms, conditions and Specifications may be reviewed;

{C) The date that Persons must file applications for prequalification under ORS 279C.340, if prequalification
is a requirement, and the class or classes of Work for which Persons must be prequalified;

{D) The scheduled Closing, which shall not be less than five Days after the date of the last publication of the
advertisement;

(E) The name, title and address of the Contracting Agency Person authorized to receive Offers;

(F) The scheduled Opening; and
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(G) If applicable, that the Gontract is for a Public Work subject to ORS 279C.800 to 279C.870 or the Davis-
Bacon Act (40 U.S.C. 276(a)).

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.360 & ORS 200.035

137-049-0220

Prequalification of Offerors

(1) Prequalification. Pursuant to ORS 279C.430 and this rule, two types of prequalification are authorized:
(a) Mandatory Prequalification. A Contracting Agency may require mandatory prequalification of Offerors on
forms prescribed by the Contracting Agency's Contract Review Authority. The Contracting Agency shall
determine prequalification status in accordance with 279C.430. A Contracting Agency must indicate in the
Solicitation Document if it will require mandatory prequalification and establish the time for submitting the
prequalification application. Mandatory prequalification is when a Contracting Agency conditions a Person's
submission of an Offer upon the Person's prequalification. The Contracting Agency shall not consider an
Offer from a Person that is not prequalified if the Contracting Agency required prequalification.

(b) Permissive Prequalification. A Contracting Agency may prequalify a Person for the Contracting Agency's
Solicitation list on forms prescribed by the Contracting Agency's Contract Review Authority, butin
permissive prequalification the Contracting Agency shall not limit distribution of a Solicitation to that list.

{2) Prequalification Presumed. If an Offeror is currently prequalified by either the Oregon Department of
Transporttation or the Oregon Department of Administrative Services to perform Contracts, the Offeror shall
be rebuttably presumed qualified to perform similar Work for other Confracting Agencies.

{3) Standards for Prequalification. A Person may prequalify by demonstrating to the Contracting Agency's
satisfaction:

(a) That the Person's financial, material, equiprment, facility and personnel resources and expertise, or ability
to obtain such resources and expertise, indicate that the Person is capable of meeting all contractual
responsibilities;

(b} The Person's record of performance;

(c) The Person's record of integrity;

(d) The Person is qualified to contract with the Contracting Agency.

(See, Rule 137-049-0390(2) regarding standards of responsibility.)

(4) Notice Of Denlal. If a Person fails to prequalify for a mandatory prequalification, the Contracting Agency
shall notify the Person, specify the reasons under section {3) of this rule and inform the Person of the
Person's right to a hearing under ORS 279C.445 and 279C.450.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.430 & ORS 279C.435

137-049-0230

Eligibility fo Bid or Propose; Registration or License

{1} Construction Contracts. A Contracting Agency shall not consider a Person's Offer to do Work as a
contractor, as defined in ORS 701.005(2), unless the Person has a current, valid certificate of registration
issued by the Construction Contractors Bd at the time the Offer is made.

(2) Landscape Contracts. A Contracting Agency shall not consider a Persen’s Offer to do Work as a
landscape contractor as defined in ORS 671.520(2), unless the Person has a current, valid landscape
contractors license issued pursuant to ORS 671.560 by the State Landscape Contractors Bd at the time the
offer is made.

(3) Noncomplying Entities. The Contracting Agency shall deem an Offer received from a Person that fails
to comply with this rute nonresponsive and shall reject the Offer as stated in ORS 279C,365(1)(k), unless
contrary to federal law or subject to different timing requirements set by federal funding agencies.

Sfat, Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365, ORS 671.530 & ORS 701.055

137-049-0240

Pre-Offer Conferences

{1} Purpose. A Contraciing Agency may hald pre-Offer conferences with prospective Offerors prior to
Closing, to explain the Procurement requirements, obtain information or to conduct site inspections,

{2} Required attendance, The Contracting Agency may require attendance at the pre-Offer conference as
a condition for making an Offer. Unless otherwise specified in the Solicitation Document, a mandatory
attendance requirement is considered to have been met if, at any lime during the mandatory meeting, a
representative of an offering firm is present.
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(3) Scheduled fime. If a Contracting Agency holds a pre-Offer conference, it shall be held within a
reascnable time after the Solicitation Document has been Issued, but sufficiently before the Closing to allow
Offerors to consider information provided at that conference.

(4} Statements Not Binding. Statements made by a Contracting Agency's representative at the pre-Offer
conference do not change the Solicitation Document unless the Contracting Agency confirms such
statements with a Written Addendum to the Solicitation Document,

(5) Contracting Agency Announcement. The Contracting Agency must set forth notice of any pre-Offer
conference in the Solicitation Document in accordance with Rule 137-049-0200(1){a)(B).

Stat. Auth.: ORS 279A.085
Stats. Implemented; ORS 279C.365 and 279C.370

137-049-0250

Addenda to Solicitation Documents

(1) Issuance; Receipt. The Contracting Agency may change a Solicitation Document only by Written
Addenda. An Offeror shall provide Wrilten acknowledgement of receipt of all issued Addenda with its Offer,
unless the Contracting Agency othenwise specifies in the Addenda or in the Solicitation Document.

(2) Notice and Disfribution. The Contracting Agency shall notify prospective Offerors of Addenda
consistent with the standards of Notice set forth in Rule 137-049-0210(1). The Solicitation Document shall
specify how the Contracting Agency will provide notice of Addenda and how the Contracting Agency will
make the Addenda available (see Rule 137-049-0200(1)(a){N). For example, "Contracting Agency will not
mail notice of Addenda, but will publish notice of any Addenda on Contracting Agency's Web site. Addenda
may be downloaded off the Contracting Agency's Web site. Offerors should frequently check the
Contracting Agency's Web site unti closing, i.e., at least once weekly until the waek of Closing and at least
once daily the week of the Closing,"

(3} Timelines; Extensions. The Gontracting Agency shall issue Addenda within a reasonable time to allow
prospective Offerors to consider the Addenda in preparing their Offers. The Contracting Agency may extend
the Closing if the Contracting Agency determines prospective Offerors need additional time to review and
respond to Addenda. Except to the extent required by public interest, the Contracting Agency shall not issue *
Addenda less than 72 hours before the Closing unless the Addendum also extends the Closing.

(4) Request for Change or Protest. Unless a different deadline is set forth in the Addendum, an Offeror
may submit a Written request for change or protest to the Addendum, as provided in Rule 137-049-0260, by
the close of the Contracting Agency's next business day after issuance of the Addendum, or up to the last
day allowed to submit a request for change or protest under Rule 137-049-0280, whichever date is later.
The Contracting Agency shall consider only an Offeror's request for change or protest to the Addendum; the
Contracting Agency shall not consider a request for change or protest to matters not added or modified by
the Addendum, unless the Offeror submits the request for change or protest before the deadline for the
Contracting Agency’s receipt of request for change or protests as set forth in Rule 137-048-0260(2) and (3).

Stat. Auth.; ORS 272A.065
Stats. Implemented: ORS 279C.385 & ORS 279A.065

137-049-0260

Request for Clarification or Change; Solicitation Protests

{1) Clarification. Prior o the deadtine for submitting a Written request for change or protest, an Offeror may
request that the Contracting Agency clarify any provision of the Solicitation Document. The Contracting
Agency's clarification fo an Offeror, whether orally or in Writing, does not change the Solicitation Document
and is not binding on the Confracting Agency unless the Confracting Agency amends the Solicitation
Document by Addendum.

(2) Request for Change.

(a) Delivery. An Offeror may request in Writing a change to the Specifications or Contract terms and
conditions. Unless otherwise specified in the Solicitation Document, an Offeror must deliver the Written
request for change to the Contracting Agency not less than 10 Days prior to Closing;

(b} Content of Request for Change,

(A) An Offeror's Written request for change shall include a statement of the requested change(s) to the
Contract terms and conditions, including any Specifications, together with the reason for the requested
change.

(B) An Offeror shall mark its request for change as follows:

(i) "Contract Provision Request for Change”; and

(i) Solicitation Document number (or other identification as specified in the Solicitation Document}.

(3) Protest.
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{a) Delivery. An Offeror may protest Specifications or Contract terms and conditions. Unless otherwise
specified in the Solicitation Document, an Offeror must deliver a Wiitten protest on those matters to the
Contracting Agency not less than 10 Days prior to Closing;

(b} Content of Profest.

{A) An Offeror's Written protest shall include:

(i) A detailed statement of the legal and factual grounds for the protest;

(ii} A description of the resulting prejudice to the Offeror; and

(iil) A statement of the desired changes to the Contract terms and conditions, including any Specifications.
(B) An Offeror shall mark its protest as follows:

(i) "Contract Provision Protest”; and

(i) Solicitation Document number {or other identification as specified in the Solicitation Document)

(4) Confracting Agency Response. The Contracting Agency is not required to consider an Offeror's
request for change or protest after the deadline established for submitting such request or protest. The
Contracting Agency shall provide nofice to the applicable Person if it entirely rejects a protest. |f the
Contracting Agency agrees with the Person's request or protest, in whole or in part, the Contracting Agency
shall either issue an Addendum reflecting its determination under Rule 137-049-0260 or cancel the
Solicitation under Rule 137-049-0270.

{5) Extension of Closing. If a Contracting Agency receives a Written request for change or protest from an
Offeror in accordance with this rule, the Contracting Agency may extend Closing if the Confracting Agency
determines an extension is necessary to consider the request or protest and issue an Addendum, if any, to
the Solicitation Document.

Staf. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.345 & ORS 270C365

137-049-0270

Cancellation of Solicitation Document

(1) Cancellation in the Public Interest. A Contracting Agency may cancel a Solicitation for good cause if
the Contracting Agency finds that canceliation is in the public interest. The Contracting Agency's reasons for
cancellation shall be made part of the Solicitation file.

(2) Notice of Cancellation. If the Contracting Agency cancels a Solicitation prior to Opening, the
Contracting Agency shall provide Notice of cancellation in accordance with Rule 137-049-0210(1). Such
notice of cancellation shall:

(a) Identify the Solicitation,

(b) Briefly explain the reason for cancellation; and

{c) If appropriate, explain that an opportunity will be given to compete on any resclicitation.

(3) Disposition of Offers.

{a) Prior to Offer Qpening. If the Contracting Agency cancels a Solicitation prior to Offer Opening, the
Contracting Agency shall return all Offers it received to Offerors unopened, provided the Offeror submitted
its Offer in a hard copy format with a clearly visible return address. If there is no return address on the
enhvelope, the Contracting Agency shall open the Offer to determine the source and then return it to the
Offeror.

{b) After Offer Opening. If the Contracting Agency rejects all Offers, the Contracting Agency shali retain all
such Offers as part of the Contracting Agency's Solicitation file.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.395

137-049-0280

Offer Submissions

(1) Offer and Acceptance. The Bid or Proposal is the Bidder's or Proposer's offer to enter into a Contract.
{a) In competitive Bidding, the Offer is always a "Firm Offer," i.e., the Offer shall be held open by the Offeror
for the Contracting Agency’s acceptance far the period specified in Rule 137-048-0410. The Confracting
Agency's Award of the Contract to a Bidder constilutes acceptance of the Offer and binds the Offeror to the
Contract.

{b) In competiive Proposals, the Solicitation Document shall describe whether Offers are fo be made and
considered as "Firm Offers” that may be accepted without negotiation, as in the case of competitive Bidding,
or whether Offers are subject to discussion, negotiation or otherwise are not to be considered as final offers.
See Rule 137-049-0650 on Requests for Proposals and Rule 137-049-0290 on Bid or Proposal Security.

{2) Responsive Offer. A Contracting Agency may Award a Contract only to a Responsible Offeror with a
Responsive Offer.,
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{3) Contingent Offers. Except to the extent that an Offeror is authorized to propose certain terms and
conditions pursuant to Rule 137-049-0650, an Offeror shall not make an Offer contingent upon the
Contracting Agency's acceptance of any terms or conditions (including Specifications) other than those
contained in the Solicitation Document.

{4) Offeror's Acknowledgement. By signing and retuming the Offer, the Offeror acknowledges it has read
and understands the terms and conditions contained in the Solicitation Document and that it accepts and
agrees to be bound by the terms and conditions of the Solicitation Document. If the Request for Proposals
permits proposal of alternative terms under Rule 137-049-0650, the Offeror's Offer includes the
naonnegotiable terms and conditions and any proposed terms and conditions offered for negotiation upon
and to the extent accepted by the Contracting Agency in Writing.

(5) Instructions. An Offeror shall submit and Sign its Offer in accordance with the Solicitation Document.
An Offeror shall initial and submit any correction or erasure to its Offer prior to the Opening in accordance
with the requirements for submitting an Offer under the Solicitation Document.

(8) Forms. An Offeror shall submit its Offer on the form{s) provided in the Solicitation Document, unless an
Cfferor is otherwise instructed in the Solicitation Document.

(7Y Documents. An Offeror shali provide the Contracting Agency with all documents and descriptive
literature required under the Solicitation Document.

(8) Facsimile or Electronic Submissions, If the Contracting Agency permits facsimile or electronic Offers
in the Solicitation Document, the Offeror may submit facsimile or electronic Offers in accordance with the
Solicitation Document. The Contracting Agency shall not consider facsimile or electronic Offers unless
authotized by the Solicitation Document.

{9) Product Samples and Descriptive Literature. A Confracting Agency may require Product Samples or
descriptive literature If it is necessary or desirable to evaluate the quality, features or characteristics of the
offered items. The Gonfracting Agency will dispose of Product Samples, or return or make available for
return Product Samples to the Offeror in accordance with the Solicitation Document.

(10) Identification of Offers

{a) To ensure proper identification and handling, Offers shall be submitted in a sealed envelope
appropriately marked or in the envelope provided by the Contracting Agency, whichever is applicable.

{b) The Contracting Agency is not responsible for Offers submitted in any manner, format or to any delivery
point other than as regquired in the Solicitation Document.

(11) Receipt of Offers. The Offeror is responsible for ensuring that the Contracting Agency receives its
Offer at the required delivery point prior to the Closing, regardless of the method used to submit or fransmit
the Offer.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365 &0ORS 279C.375

137-049-0290

Bid or Proposal Security

(1) Security Amount. If a Contracting Agency requires Bid or Proposal security, it shall be not more than
10% or less than 5% of the Offeror's Bid or Proposal, consisting of the base Bid or Proposal together with all
additive alternates. A Contracting Agency shall not use Bid or Proposal security to discourage competition,
The Contracting Agency shall clearly state any Bid or Proposal security requirements in its Solicitation
Document. The Offeror shall forfeit Bid or Proposal security after Award if the Offeror fails to execute the
Contract and prompfly return it with any required Performance Bond and Payment Bond and, in the case of
Proposal security, with any required proof of insurance, See ORS 279C.365(4) and ORS 279C.385.

{2) Requirement for Bid Security (Optional for Proposals). Unless a Contracting Agency has otherwise
exempted a Solicitation or class of Solicitations from Bid security pursuant to ORS 279C.390, the
Contracting Agency shall require Bid security for its Solicitation of Bids for Public Improvements. This
requirement applies only to Public Improvement Contracts with a value, estimated by the Contracting
Agency, of more than $100,000 or, in the case of Contracts for highways, bridges and other transpertation
projects, more than $50,000. See ORS 279C.365(5). The Contracting Agency may require Bid security
even if it has exempted a class of Solicitations from Bid security. Contracting Agencies may require
Proposal security in RFPs when Award of a Public Improvement Contract may be made without negotiation
following receipt of a Firm Offer as described in Rule 137-049-0280(1){b). See ORS 279C.400(5).

(3) Form of Bid or Proposal Security. A Contracting Agency may accept only the following forms of Bid or
Proposat security:

(a) A surety bond from a surety company autharized to do business in the State of Oregon;

(b) An irrevocable letter of credit issued by an insured institution as defined in ORS 706.008; or

(c) A cashier's check or Offeror's certified check.

(4) Return of Security. A Contracting Agency shall return or release the Bid or Proposal security of all
unsuccessful Offerors after a Contract has been fully executed and all required bonds and insurance have
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been provided, or after all Offers have been rejected. The Contracting Agency may return the Bid or
Proposal security of unsuccessful Offerors prior to Award if the return does not prejudice Contract Award
and the security of at least the Bidders with the three lowest Bids, or the Proposers with the three hlghest
scoring Proposals, is retained pending execution of a Contract.

Staf. Auth.: ORS 270A.065
Stats. Imptemented: ORS 279C.365, ORS 279C.385 & ORS 279C.380

137-049-0300

Facsimile Bids and Proposals

(1) Contracting Agency Authorization. A Contracting Agency may authorize Offerors to submit facsimile
Offers. If the Contracting Agency determines that Bid or Proposal security is or will be required, the
Contracting Agency shall not authorize facsimile Offers unless the Contracting Agency has established a
method for receipt of such security. Prior to authorizing the submission of facsimile Offers, the Contracting
Agency shall determine that the Conlracting Agency's equipment and personnel are capabie of receiving the
size and volume of anticipated Offers within a short period of time, In addition, the Contracting Agency shall
establish administrative procedures and controls:

(a) To receive, identify, record and safeguard facsimile Offers;

{(b) To ensure fimely delivery of Offers to the location of Opening; and

(c) To preserve the Offers as sealed.

{2) Provisions To Be Included in Solicitation Document. In addition to all other requirements, if the
Contracting Agency authorizes a facsimile Offer for Bids or Proposals, the Contracting Agency shall include
in the Solicitation Document (other than in a regquest for quotes) the following:

{a) A provision substantially in the form of the following: “A 'facsimile Offer’, as used In this Solicitation
Document, means an Offer, modification of an Offer, or withdrawal of an Offer that is transmitted to and
received by the Contracting Agency via a facsimile machine.”;

{b) A provision substantially in the form of the following: “Offerors may submit facsimile Offers in response to
this Solicitation Document. The entire response must arrive at the place and by the time specified in this
Solicitation Document.”;

(c) A provision that requires Offerors to Sign their facsimile Offers;

{d} A provision substantially in the form of the following: "The Contracting Agency reserves the right to
Award the Contract solely on the basis of the facsimile Offer. However, upon the Contracting Agency's
request the apparent successful Offeror shall promptly submit its complete original Signed Offer.”,

(e) The data and compatibility characteristics of the Contracting Agency's receiving facsimile machine as
follows:

(A) Telephone number; and

(B) Compatibility characteristics, .g., make and model number, receiving speed, communications protocol;
and

{f) A provision that the Contracting Agency is not responsible for any failure attributable to the transmission
or receipt of the facsimile Offer including, but not limited to the following:

(A) Receipt of garbled or incomplete documents;

(B) Availability or condition of the receiving facsimile machine;

(C) Incompatibility between the sending and receiving facsimile machine;

(D) Delay in transmission or receipt of documents;

(E) Failure of the Offeror to properly identify the Offer documents;

(F) lllegibility of Offer documents; and

{G) Security and confidentiality of data.

Stat. Auth.: ORS 279A.065
Stats, Implemented: ORS 279C.365

137-049-0310

Electronic Procurement

{1) General. Contracting Agencies may utilize Electronic Advertisement of Public Improvement Contracts in
accordance with ORS 279C.360(1), provided that advertisement of such Contracts with an estimated
Contract Price in excess of $125,000 must also be published in a trade newspaper of general statewide
circulation, and may post notices of intent to Award electronically as provided by ORS 279C.410(7).

(2) Alfernative Procedures. In the event that a Contracting Agency desires to direct or permit the
submission and receipt of Offers for a Public Improvement Contract by electronic means, as allowed under
ORS 279C.365(1)(d), it shall first promulgate supporting procedures substantially in conformance with Rule
137-047-0330 (Electronic Procurement under ORS Chapter 279B), taking into account ORS Chapter 279C
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requirements for written bids, opening bids publicly, bid security, first-tier subcontractor disclosure and
inclusion of prevailing wage rates,

(3) Interpretation. Nothing in this rule shall be construed as prohibiting Contracting Agencies from making
procurement documents for Public Improvement Contracts available in electronic format as well as in hard
copy when Bids are to be submilted only in hard copy.

Stat. Auth.: ORS 279A.065
Stats. implemented: ORS 279C.365

137-049-0320

Pre-Closing Modification or Withdrawal of Offers

(1) Modifications. An Offeror may modify its Offer in Wiiting prior to the Closing. An Offeror shall prepare
and submit any modification to its Offer to the Contracting Agency in accordance with Rule 137-049-0280,
unless otherwise specified in the Solicitation Document. Any modification must include the Offeror's
statement that the modification amends and supersedes the prior Offer. The Offeror shall mark the
submitted modification as follows:

{a) Bid {or Proposal) Modification; and

(b} Solicitation Number (or Other Identification as specified in the Solicitation Document).

{2) Withdrawals

{a) An Offeror may withdraw its Offer by Wiritten nofice submitted on the Offeror's letterhead, Signed by an
authorized representative of the Offeror, delivered to the locaiion specified in the Solicitation Document {or
the place of Closing if no location is specified), and received by the Contracting Agency prior to the Closing.
The Offeror or authorized representative of the Offeror may also withdraw its Offer in Person prior to the
Closing, upen presentation of appropriate identification and satisfactory evidence of authority.

(b) The Contracting Agency may release an unopened Offer withdrawn under subsection 2(a) to the Offeror
or its authorized representative, after voiding any date and time stamp mark.

(c) The Offeror shall mark the Written request to withdraw an Offer as follows:

(A) Bid (or Proposal) Withdrawal; and

(B) Solicitation Number {or Other Identification as specified in the Solicitation Document).

(3) Documentation. The Contracting Agency shall include all decuments relating to the modificafion or
withdrawal of Offers in the appropriate Solicitation file. )

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.360(2), ORS 279C.365, ORS 279C.375 & ORS 279C.395

137-049-0330

Receipt, Opening and Recording of Offers; Confidentiality of Offers

(1) Receipt. A Contracting Agency shall electronically or mechanically time-stamp or hand-mark each Offer
and any modification upon receipt. The Contracting Agency shall not open the Offer or modification upon
receipt, but shall maintain it as confidential and secure until Opening. If the Contracting Agency
inadvertently opens an Offer or a modification prior to the Opening, the Contracting Agency shall return the
Offer or madification to ifs secure and confidential state until Opening. The Contracting Agency shall
document the resealing for the Procurement file (e.g. "Contracting Agency inadvertently opened the Offer
due to improper identification of the Offer").

{2) Opening and Recording. A Contracting Agency shall publicly open Offers including any modifications
made fo the Offer pursuant to Rule 137-049-0320. In the case of Invitations fo Bid, to the extent practicable,
the Contracting Agency shall read aloud the name of each Bidder, the Bid price(s), and such other
information as the Contracting Agency considers appropriate. In the case of Requests for Proposals or
voluminous Bids, if the Solicitation Document so provides, the Contracting Agency will not read Offers aloud.
(3) Availability. After Opening, the Contracting Agency shall make Bids available for public inspection, but
pursuant to ORS 279C.410 Proposals are not subject to disclosure until after notice of intent to award is
issued. In any event Contracting Agencies may withhald from disclosure those poitions of an Gffer that the
Offeror designates as trade secrets or as confidential proprietary data in accordance with applicable law.
See ORS 192.501(2); ORS 646.461 to 646.475. To the extent the Contracting Agency determines such
designafion is not in accordance with applicable law, the Contracting Agency shall make those portions
available for public inspection. The Offeror shall separate information designated as confidentiai from other
nongonfidential information at the time of submitting its Offer. Prices, makes, model or catalog numbers of
items offered, scheduled delivery dates, and terms of payment are not confidential, and shall be publicly
available regardiess of an Offeror's designation to the contrary.

Stat. Auth.; ORS 279A.065
Stats. Implemented: ORS 279C.365, ORS 279C.375 & ORS 279C.395
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137-049-0340

L.ate Bids, Late Withdrawals and Late Modifications

Any Offer received after Closing is late. An Offeror's request for withdrawal or modification of an Offer
received after Closing is late. A Contracting Agency shall not consider late Offers, withdrawals or
modifications except as pemitted in Rules 137-045-0350 or 137-049-0330.

Stat, Auth.; ORS 279A.065
Stats. Implemented: ORS 279C.365, ORS 279C.375 & ORS 279C.395

137-048-0350

Mistakes

(1) Generally. To protect the integrity of the competitive Procurement process and to assure fair treatment
of Offerars, a Contracting Agency should carefully consider whether to permit waiver, correction or
withdrawal of Offers for certain mistakes.

(2) Contracting Agency Treatment of Mistakes. A Contracting Agency shall not allow an Offeror to
correct or withdraw an Offer for an error in judgment. If the Contracting Agency discovers certain misiakes
in an Offer afier Opening, but before Award of the Contract, the Contracting Agency may take the following
action:

{a) A Contracting Agency may waive, or permit an Offeror to correct, a minor informality. A minor informality
is a matter of form rather than substance that is evident on the face of the Offer, or an insignificant mistake
that can be waived or corrected without prejudice to other Offerors. Examples of minor informalities include
an Offeror's failure to:

(A} Return the correct number of Signed Offers or the correct number of other documents required by the
Solicitation Document;

(B) Sign the Offer in the designated block, provided a Signature appears elsewhere in the Offer, evidencing
an intent fo be bound; and

(C) Acknowladge receipt of an Addendum to the Soflicitation Document, provided that it Is clear on the face
of the Offer that the Offeror received the Addendum and intended to be bound by its terms; or the
Addendum involved did not affect price, guality or delivery.

(b} A Contracting Agency may correct a clerical error if the error is evident on the face of the Offer or other
documents submitted with the Offer, and the Offeror confirms the Contracting Agency's correction in Writing,
A clerical error is an Offeror's error in transcribing its Offer. Examples include typographical mistakes, errors
in extending unit prices, transposition errors, arithmetical errors, instances in which the intended correct unit
or amount is evident by simple arithmetic calculations (for example a missing unit price may be esfablished
by dividing the total price for the units by the quantity of units for that item or a missing, or incorrect total
price for an item may be established by multiplying the unit price by the quantity when those figures are
available in the Offer). In the event of a discrepancy, unit prices shall prevail over extended prices.

{c) A Contracting Agency may permit an Offeror to withdraw an Offer based on one or more clerical errors in
the Offer only if the Offeror shows with objective proof and by clear and convincing evidence:

(A) The nature of the eror;

{B) That the error is not a minor informality under this subsection or an error in judgment;

(C) That the error cannot be corrected or waived under subsection (b) of this section;

(D) That the Offeror acted in good faith in submitting an Offer that contained the claimed error and in
claiming that the alleged error in the Offer exists;

(E) That the Offeror acted without gross negligence in submitling an Offer that contained a claimed error;
(F) That the Offeror will suffer substantial detriment if the Contracling Agency does not grant the Offeror
permission to withdraw the Offer,;

(G) That the Contracting Agency's or the public's status has not changed so significantly that relief from the
forfeiture will work a substantial hardship on the Contracting Agency or the public it represents; and

{H) That the Offeror promptly gave notice of the claimed error to the Contracting Agency.

{d) The criteria in subsection (2)(c) of this rule shall determine whether a Contracting Agency will permit an
Offeror to withdraw its Offer after Closing. These criteria also shall apply to the question of whether a
Contracting Agency will permit an Offeror to withdraw its Offer without forfeiture of its Bid bond {or other Bid
or Proposal security), or without liability to the Contracting Agency based on the difference between the
amount of the Offeror's Offer and the amount of the Contract actually awarded by the Contracting Agency,
whether by Award fo the next lowest Responsive and Responsible Bidder or the best Responsive and
Responsible Proposer, or by resort to a new solicitation.

{3) Rejection for Mistakes. The Contracting Agency shall reject any Offer in which a mistake is evident on
the face of the Offer and the intended correct Offer is not evident or cannot be substantiated from
documents submitted with the Offer.
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4) Identification of Mistakes after Award. The procedures and criteria set forth above are Offeror’s only
opportunity to correct mistakes or withdraw Offers because of a mistake. Following Award, an Offeror is
bound by its Offer, and may withdraw its Offer or rescind a Contract entered into pursuant to this division 49
only to the extent permitted by applicable law.

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 279C.375 & ORS 279C.395

137-049-0360

First-Tler Subcontractors; Disclosure and Substitution

(1) Required Disclosure. Within two working hours after the Bid Closing on an [TB for a Public
improvement having a Contract Price anticipated by the Contracting Agency to exceed $100,000, all Bidders
shall submif to the Gontracting Agency a disclosure form as described by ORS 279C.370(2), identifying any
first-tier subconiractors (those Entities that would be contracting directly with the prime contractor) that will
be furnishing laber or labor and materials on the Contract, if Awarded, whose subcontract value would be
equal to or greater than:

(&) Five percent of the total Contract Price, but at least $15,000; or

(b} $350,000, regardless of the percentage of the total Gontract Price.

(2) Bid Closing, Disclosure Deadline and Bid Opening. For each ITB to which this rule applies, the
Contracting Agency shall:

(a) Set the Bid Closing on a Tuesday, Wednesday or Thursday, and at a time between 2 p.m. and 5 p.m.,
except that these Bid Closing restrictions do not apply to an ITB for maintenance or construction of
highways, bridges or other transporiation facilities, and provided that the two-hour disclosure deadline
described by this rule would not then fall on a legal holiday;

{b) Open Bids publicly immediately after the Bid Closing; and

{c) Consider for Contract Award only those Bids for which the required disclosure has been submitted by the
announced deadline on forms prescribed by the Contracting Agency.

(3) Bidder Instructions and Disclosure Form. For the purposes of this rule, a Confracting Agency in its
Solicitation shall:

(a) Prescribe the disclosure form that must be utilized, substantially in the form set forth in ORS
279C.370(2); and

(b) Provide instructions in a notice substantially similar to the following:

“Instructions for First-Tier Subcontractor Disclosure”

Bidders are required to disclose information about certain first-tier subcontractors when the contract value
for a Public Improvement is estimaled by the Contracting Agency to be greater than $100,000 (see ORS
279C.370). Specifically, when the contract amount of a first-tier subcontractor furnishing labor or labor and
materials would be greater than or equal to: (i) 5% of the project Bid, but at least $15,000, or (i) $350,000
regardiess of the percentage, the Bidder must disclose the following information about that subcontract
either in its Bid submission, or within two hours after Bid Closing:

(1) The subcontractor's name,

(2) The category of Work that the subcontractor would be performing, and

(3) The dollar value of the subcontract.

If the Bidder will not be using any subcontractors that are subject to the above disclosure requirements, the
Bidder Is required fo indicate "NONE" on the accompanying form.

THE CONTRACTING AGENCY MUST REJECT A BID IF THE BIDDER FAILS TO SUBMIT THE
DISCLOSURE FORM WITH THIS INFORMATION BY THE STATED DEADLINE (see Rule 137-049-0360)."
(4) Submission, A Bidder shall submit the disclosure form required by this rule either in its Bid submission,
or within two Working hours after Bid Closing In the manner specified by the [TB.

(5) Responsiveness. Compliance with the disclosure and submittal requirements of ORS 279C.370 and
this rule is a matter of Responsiveness, Bids that are submitted by Bid Closing, but for which the disclosure
submittal has not been made by the specified deadiine, are not Respansive and shall not be considered for
Contract Award.

(6) Contracting Agency Role. Contracting Agencies shall obtain, and make available for public inspection,
the disclosure forms required by ORS 279C.370 and this rule, Contracting Agencies shall also provide
copies of disclosure forms to the Bureau of Labor and Industties as required by ORS 279C.835. Contracting
Agencies are not required to determine the accuracy or completeness of the information provided on
disclosure forms.
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(7) Substitution. Substitution of affected first-tier subcontractors shall be made only in accordance with
ORS 279C.585. Conlracting Agencies shall accept Written submissicns filed under that statute as public
records. Aside from issues involving inadvertent clerical error under ORS 279C.585, Contracting Agencies
do not have a statutory role or duty to review, approve or resolve disputes concerning such substitutions.
See ORS 279C.590 regarding complaints (o the Construction Contractors Bd on improper substitution.

Stat, Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.370, ORS 279C.585, ORS 279C.500 & ORS 279C.835

137-049-0370

Disqualification of Persons

{1) Authority, A Confracting Agency may disqualify a Person from consideration of Award of the
Contraciing Agency's Contracts after providing the Person with notice and a reasonable opportunity to be
heard in accordance with sections (2} and {4) of this rule.

{a) Standards for Conduct Disqualification. As provided in ORS 279C.440, a Contracting Agency may
disqualify a Person for:

(A) Conviction for the commission of a criminal offense as an incident in obtaining or attempting to obtain a
public or private coniract or subcontract, or in the performance of such contract or subcontract.

(B) Conviction under state or federal statutes of embezzlement, theft, forgery, bribery, falsification or
destruction of records, receiving stolen property or any other offense indicating a lack of business integrity or
business honesty that currently, seriously and directly affects the Person's responsibility as a contractor.

(C) Conviction under sfate or federal antitrust statutes,

(D) Violation of a contract provision that is regarded by the Contracting Agency to be so serious as to justify
Conduct Disqualification. A violation under this subsection 1(a)(D) may include but is not limited to material
failure to perform the terms of a contract or an unsatisfactory performance in accordance with the terms of
the contract, However, a Person's failure to perform or unsatisfactory performance caused by acts beyond
the Person's control is not a basis for Disqualification.

{b) Standards for DBE Disqualification. As provided in ORS 200.065, 200.075 or 278A.110, a Contracting
Agency may disqualify a Person's right to submit an Offer or to participate in a Contract (e.g. subcontractors)
as follows;

(A) For a DBE Disqualification under ORS 200.085, the Confracting Agency may disqualify a Person upon
finding that:

(i} The Person fraudulently obtained or retained or attempted to obtain or retain or aided ancther Person to
fraudulently obtain or retain or attempt to obtain or retain certification as a disadvantaged, minority, women
or emerging small business enterprise; or

{ii) The Person knowingly made a falsa claim that any Person is qualified for ceriification or is certified undar
ORS 200.055 for the purpose of gaining a Contract or subcontract or other benefit, or

{iil) The Person has been disqualified by another Contracting Agency pursuant to ORS 200.065,

(B) For a DBE Disqualification under ORS 200.075, the Contracting Agency may disqualify a Person upon
finding that:

(i) The Person has entered into an agreement representing that a disadvantaged, minority, women, or
emerging small business enterprise, certified pursuant to ORS 200.055 ("Certified Enterprise"), will perform
or supply materials under a Public Improvement Contract without the knowledge and consent of the Certified
Enterprise; or

{il) The Person exercises management and decision-making control over the internal operations, as defined
by ORS 200.075(1)(b}, of any Certified Enterprise; or

{iil) The Person uses a Cettified Enterprise to perform services under a contract or to provide supplies under
a Public Improvement Contract to meet an established Certified Enterprise goal, and such enterprise does
not perform a commercially useful function, as defined by ORS 200.075(3), in performing ils obligations
under the contract.

(iv) If a Person is Disqualified for a DBE Disqualification under ORS 200.075, the affected Contracting
Agency shall not permit such Person to participate in that Contracting Agency's Confracts.

(C) For a DBE Disqualification under ORS 279A.110, a Contracting Agency may disqualify a Person If the
Contracting Agency finds that the Person discriminated against minority, women or emerging small business
enterprises in awarding a subcontract under a contract with that Contracting Agency.

{2) Notice of Intent to Disqualify. The Contracting Agency shall notify the Person in Writing of a proposed
Disqualification personally or by registered or certified mail, return receipt requested. This notice shall:

(a) State that the Contracting Agency intends to disqualify the Person;

(b) Set forth the reasons for the Disgualification;

{c} Include a statement of the Person's right to a hearing if requested in Writing within the time stated in the
notice and that i the Contracting Agency does not receive the Person's Written request for a hearing within
the time stated, the Person shall have waived its right to a hearing;

63

94




{d) Include a statement of the authority and jurisdiction under which the hearing will be held;

(e) Include a reference to the particular sections of the statutes and rules involved,

(f) State the proposed Disqualification period; and

{g) State that the Person may be represented by legal counsel.

(3) Hearing. The Contracting Agency shall schedule a hearing upon the Contracting Agency receipt of the
Person's timely request. The Contracting Agency shall notify the Person of the time and place of the hearing
and provide information on the procedures, right of representation and other rights related o the conduct of
the hearing prior to hearing.

(4) Notice of Disqualification. The Contracting Agency will notify the Person in Writing of its
Disqualification, personally or by registered or certified mail, return receipt requested. The notice shall
contain:

(a) The effective date and period of Disqualification;

(b) The grounds for Disqualification; and

(c} A statement of the Person's appeal rights and applicable appeal deadlines. For a Conduct
Disqualification or a DBE Disqualification under ORS 279A.110, the disqualified person must notify the
Contracting Agency in Writing within three business Days after receipt of the Contracting Agency's notice of
Disqualification if the Person intends to appeal the Contracting Agency's decision.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 200.065, ORS 200.075, ORS 279C.440, ORS 279C.445, ORS 279C.450 & ORS
279A.110

137-049-0380

Bid or Proposal Evaluation Griteria

(1) General. A Public Improvement Contract, if Awarded, shall be Awarded to the Responsible Bidder
submitling the lowest Responsive Bid, or to the Responsible Proposer submitting the best Responsive
Proposal. See Rule 137-049-0390, and Rules for Alternative Contracting Methods at Rules 137-048-0600 to
137-049-0690.

{2) Bid Evaluation Criteria. Invitations to Bid may solicit lump-sumn Offers, unit-price Offers or a
combination of the fwo.

(a) Lump Sum. If the ITB requires a lump-sum Bid, without additive or deductive alternates, or if the
Contracting Ageney elects not to award additive or deductive alternates, Bids shall be compared on the
basis of lump-sum prices, or lump-sum base Bid prices, as applicable. If the ITB calls for a lump-sum base
Bid, plus additive or deductive aiternates, the total Bid price shall be calculated by adding to or deducting
from the base Bid those alternates selected by the Contracting Agency, for the purpose of comparing Bids.
{b) Unit Price. If the Bid includes unit pricing for estimated quantities, the total Bid price shall be calculated
by multiplying the estimated quantities by the unit prices submitted by the Bidder, and adjusting for any
additive or deductive altemnates selected by the Contracting Agency, for the purpose of comparing Bids.
Contracting Agencies shall specify within the Solicitation Document the estimated quantity of the
procurement to be used for determination of the low Bidder. In the event of mathematical discrepancies
between unit price and any extended price calculations submitted by the Bidder, the unit price shall govern.
See Rule 137-049-0350(2)(b).

{3) Proposal Evaluation Criteria. If the Contracting Agency's Contract Review Authority has exempted the
Procurement of a Public Improvement from the competitive Bidding requirements of ORS 279C,335(1), and
has directed the Contracting Agency to use an Alternative Contracting Method under ORS 279C.335(4), the
Contracting Agency shall set forth the evaluation criteria in the Solicitation Documents, See Rules 137-049-
0650, 137-049-0650, ORS 279C.335 and 279C.405.

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 273C.335

137-049-0390

Offer Evaluation and Award; Determination of Responsibility

(1) General. If Awarded, the Contracting Agency shall Award the Gontract to the Responsible Bidder
submitting the lowest, Responsive Bid or the Responsible Proposer or Proposers submitting the best,
Responsive Proposal or Proposals, provided that such Person is not listed by the Construction Contractors
Bd as disqualified to hold a Public Improvement Contract, see ORS 279C.375(3){a}, or is ineligible for Award
as a Nonresident (as defined in ORS 279A.120) education service district (ORS 279C.325). The
Contracting Agency may Award by item, groups of items or the entire Offer provided such Award is
consistent with the Solicitation Document and in the public interest.

{2) Determination of Responsibility, Offerors are required to demonstrate their ability to perform
satisfactorily under a Contract, Before Awarding a Contract, the Contracting Agency must have information
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that indicates that the Offeror meets the standards of responsibility set forth in ORS 279C.375(3)(b). To be
a Responsible Offeror, the Contracting Agency must determine that the Gfferor:

(a) Has available the appropriate financial, material, equipment, facility and personnel resources and
expertise, or ability to obtain the resources and expettise, necessary to demonstrate the capability of the
Offeror to meet all contractual respensibilities;

{(b) Has completed previous contracts of a similar nature with a satisfactory record of performance. A
satisfactory record of performance means that to the extent the costs associated with and time available to
perform a previous contract were within the Offeror's control, the Offeror stayed within the time and budget
allotted for the procurement and otherwise performed the confract in a satisfactory manner. A Contracting
Agency should carefully scrutinize an Offeror's record of contract performance if the Offeror is or recently
has heen materially deficient In contract performance. In reviewing the Offeror's performance, the
Contracting Agency should determine whether the Offeror's deficient performance was expressly excused
under the terms of contract, or whether the Offeror took appropriate corrective action. The Contracting
Agency may review the Offeror's performance on both private and Public Contracts in determining the
Offeror's record of coniract performance. The Contracting Agency shall make its basis for determining an
Offeror not Responsible under this paragraph part of the Solicitation file;

(c) Has a satisfactory record of integrity. An Offeror may lack integrity if a Coniracting Agency determines
the Offeror demenstrates a lack of business ethics such as violation of state environmental laws or false
certifications made to a Contracting Agency. A Contracting Agency may find an Offeror not Responsible
based on the tack of integrity of any Person having influence or control over the Offeror (such as a key
employee of the Offeror that has the authority to significantly influence the Offeror's performance of the
Contract or a parent company, predecessor or successor Person). The standards for Conduct
Disqualification under Rule 137-049-0370 may be used to determine an Offeror's integrity. A Contracting
Agency may find an Offeror non-responsible based on previous convictions of offenses related to obtaining
or attempting fo obtain a contract or subcontract or in connection with the Cfferor’s performance of a
contract or subconiract. The Contracting Agency shall make its basis for determining that an Offeror is not
Responsible under this paragraph part of the Solicitation file;

(d) Is legally qualified to contract with the Contracting Agency; and

(e) Has supplied all necessary information in connection with the inquiry concerning responsibility. If the
Offeror fails to prompftly supply information requested by the Contracting Agency concerning responsibility,
the Contracting Agency shall base the determination of responsibility upon any available information, or may
find the Offeror not Responsible.

(3) Documenting Agency Determinations. Contracting Agencies shall document their compliance with
ORS 279C.375(3) and the above seclions of this rule on a Responsibility Determination Form substantially
as set forth in ORS 279.375(3)(c), and file that form with the Construction Contractors Board within 30 days
after Contract Award.

(4) Contracting Agency Evaluation. The Gontracting Agency shall evaluate an Offer only as set forth in
the Solicitation Document and in accordance with applicable law. The Contracting Agency shall not
evaluate an Offer using any other reguirement or criterion.

(5) Offeror Submissions.

(a) The Contracting Agency may require an Offeror to submit Product Samples, descripfive liferature,
technical data, or other material and may also require any of the following prior to Award:

{A) Demonstration, inspection or testing of a product prior to Award for characteristics such as compatibility,
quality or workmanship;

(B} Examination of such elements as appearance or finish; or

{C) Gther examinations to determine whether the product conforms to Specifications.

{b) The Contracting Agency shall evaluate product acceptability only in accordance with the criteria
disclosed in the Solicitation Document to determine that a product is acceptable. The Gontracting Agency
shall reject an Offer providing any product that does not meet the Solicitation Document requirements. A
Contracting Agency's rejection of an Offer because it offers nonconiorming Work or materials is not
Disqualification and is not appealable under ORS 279C.445.

(6) Evaluation of Bids. The Contracting Agency shall use only objective criteria to evaluate Bids as set
forth in the ITB. The Contracting Agency shall evaluate Bids to determine which Responsible Cfferor offers
the lowest Responsive Bid.

(a) Nonresident Bidders. In determining the lowest Respansive Bid, the Contraciing Agency shall, in
accordance with Rule 137-046-0310, add a percentage increase to the Bid of a nonresident Bidder equal to
the percentage, if any, of the preference given to that Bidder in the state in which the Bidder resides.

(b) Clarifications. In evaluating Bids, a Coniracting Agency may seek information from a Bidder only to
clarity the Bidder's Bid. Such clarification shall not vaiy, contradict or supplement the Bid. A Bidder must
submlit Written and Signed clarifications and such clarifications shall become part of the Bidder's Bid.

(c) Negotiation Prohibited. The Contracting Agency shall not negotiaie scope of Work or other terms or
conditions under an Invitation to Bid process prior to Award.

65

96




(7) Evaluation of Proposals. See Rule 137-049-0650 regarding rules applicable o Requests for
Proposals.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.335, ORS 279C.365, ORS 279C.375 & ORS 279C.395

137-049-0395

Notice of Intent to Award

(1) Notice. At least seven days before the Award of a Public Improvement Contract, unless otherwise
specified in the Solicitation Documents, the Contracting Agency shall issue to each Bidder (pursuant to ORS
279C.375(2)) and each Proposer (pursuant o ORS 279C.410(7)}, or post, electronically or otherwise, a
notice of the Contracting Agency's intent to Award the Contract. This requirement does not apply to Award
of a small (under $5,000), intermediate (informal competitive quotes) or emergency Public Improvement
Contract awarded under ORS 279C.335(1){c) or {d) or (6}.

(2) Form and Manner of Posting. The form and manner of posting notice shall conform fo customary
practices within the Contracting Agency's procurement system, and may be made electronically.

(3) Finalizing Award. The Contracting Agency’s Award shall not be final until the later of the following:

(a) Seven Days after the date of the notice, unless the Solicitation Document provided a different period for
protest; or

{b} The Contracting Agency provides a Wiitten response to all timely-filed protests that denies the protest
and affirms the Award.

{4} Prior Notice Impractical. Posting of notice of intent to award shall not be required when the Contracting
Agency determines that it Is impractical due to unusual time constraints in making prompt Award for its
immediate procurement needs, documents the Contract file as to the reason for the determination, and
posts notice of that action as soon as reasonably practical.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.375

137-049-0400

Documentation of Award; Availability of Award Decisions

(1) Basis of Award. After Award, the Contracting Agency shall make a record showing the basis for
determining the successful Offeror part of the Contracting Agency's Solicitation file.

(2) Contents of Award Record for Bids. The Conlracting Agency's record shall include:

(a) All submitted Bids;

(b} Completed Bid tabulation sheet; and

(c) Wiritten justification for any rejection of lower Bids.

(3) Contents of Award Record for Proposals. Where the use of Requests for Proposals is authorized as
set forth in Rule 137-049-0650, the Contracting Agency's record shall include:

(a) All submitted Proposals.

(b) The completed evaluation of the Proposals;

(c) Wiritten justification for any rejection of higher scoring Proposals or for failing to meet mandatory
requirements of the Request for Proposal; and

(d) If the Confracting Agency permitted negotiations in accordance with Rule 137-049-0650, the Contracting
Agency's completed evaluation of the initial Proposals and the Contracting Agency's completed evaluation of
final Proposals.

{4) Contract Document. The Contracting Agency shall deliver a fully executed copy of the final Contract to
the successful Offeror.

(5) Bid Tabulations and Award Summaries. Upon request of any Person the Contracting Agency shall
provide tabulations of Awarded Bids or evaluation summaries of Proposals for a nominal charge which may
be payable in advance. Requests must contain the Solicitation Document number and, if requested, be
accompanied by a self-addressed, stamped envelope. Contracting Agencies may also provide tabulations
of Bids and Proposals Awarded on designated Web sites or on the Contracting Agency's Electronic
Procurement System.

{6) Availability of Solicitation Files. The Contracting Agency shall make completed Solicitation files
available for public review at the Contracting Agency.

(7) Copies from Solicitation Files. Any Person may obtain copies of material from Solicitation files upon
payment of a reascnable copying charge. '

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365 & ORS 279C.375
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137-049-0410

Time for Contracting Agency Acceptance; Extension

(1) Time for Offer Acceptance. An Offeror's Bid, or Proposal submitted as a Firm Offer {see Rule 137-049-
0280), is irrevocable, valid and binding on the Offeror for not less than 30 Days from Closing unless
otherwise specified in the Selicitation Document,

(2) Extension of Acceptance Time. A Contracting Agency may request, orally or in Writing, that Offerors
extend, in Writing, the time during which the Centracling Agency may consider and accept their Offer(s). If
an Offeror agrees to such extension, the Offer shall continue as a Firm Offer, irrevocable, valid and binding
on the Offeror for the agreed-upon extension period.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.375

137-049-0420

Negotiation With Bidders Prohibited

(1) Bids. Except as permitled by ORS 279C.340 and Rule 137-049-0430 when all bids exceed the cost
estimate, a Contracting Agency shall not negotiate with any Bidder prior to Contract Award. After Award of
the Coniract, the Contracting Agency and Contractor may modify the Contract anly by change order or
amendment fo the Contract in accordance with Rule 137-049-0210.

{2) Requests for Proposals. A Contracting Agency may conduct discussions or negotiations with
Proposers only in accordance with the requirements of Rule 137-049-0650,

Stat, Auth.; ORS 279A.065
Stats. Implemented: ORS 279C.340 & ORS 279C.375

137-049-0430

Negotiation When Bids Exceed Cost Estimate

(1) Generally. In accordance with ORS 279C.340, if all Responsive Bids from Responsible Bidders on a
competitively Bid Project exceed the Contracting Agency's Cost Estimate, prior to Contract Award the
Contracting Agency may negofiate Value Engineering and Other Options with the Responsible Bidder
submitting the lowest, Responsive Bid in an altempt to bring the Project within the Contracting Agency's
Cost Estimate. The subcontractor disclosure and substitution requirements of Rule 137-049-0360 do not
apply to negotiations under this rule.

(2) Definitions. The following definitions apply to this administrative rule:

(a) “Cost Estimate” means the Contracting Agency's most recent pre-Bid, good faith assessment of
anticipated Contract costs, consisting either of an estimate of an architect, engineer or other qualified
professional, or confidential cost calculation Worksheets, where avallable, and otherwise consisting of
formal planning or budgetary documents.

(b) “Other Options” means those iterns generally considered appropriate for negotiation in the RFP
process, relating o the details of Contract performance as specified in Rule 137-049-0650, but excluding
any material requirements previously announced in the Solicitation process that would likely affect the field
of competition,

(c) “Project” means a Public Improvement.

{d) "Value Engineering" means the identification of alternative methods, materials or systems which provide
for comparable function at reduced initial or life-time cost. It includes propesed changes to the plans,
Specifications, or other Contract requirements which may be made, consistent with industry practice, under
the original Contract by mutual agreement in order to take advantage of potential cost savings without
impairing the essential functions or characteristics of the Public Improvement. Cost savings include those
resuiting from fife cycle costing, which may eiiher increase or decrease absolute costs over varying time
periods.

(3) Rejection of Bids. In determining whether all Responsive Bids from Responsible Bidders exceed the
Cost Estimate, only those Bids that have been formally rejected, or Bids from Bidders who have been
formally disqualified by the Contracling Agency, shall be excluded from consideration.

{4) Scope of Negotiations. Contracting Agencies shall not proceed with Contract Award if the scope of the
Project is significantly changed from the original Bid. The scope is considered to have been significantly
changed if the pool of competition would likely have been affected by the change; that is, if other Bidders
woulld have been expected by the Contracting Agency to participate in the Bidding process had the change
been made during the Solicitation process rather than during negotiation. This rule shall not be consfrued to
prohibit resolicitation of trade subcontracts.

(5) Discontinuing Negotiations. The Contracting Agency may discontinue negofiations at any time, and
shall do so if it appears to the Coniracting Agency that the apparent low Bidder is not negotiating ih good
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faith or fails to share cost and pricing information upon request. Failure to rebid any portion of the project, or
to obtain subcontractor pricing information upon request, shall be considered a lack of good faith.

(6) Limitation. Negotiations may be undertaken only with the lowest Responsive, Responsible Bidder
pursuant to ORS 279C.340. That statute does not provide any additional authority {o further negotiate with
Bidders next in line for Contract Award.

(7) Public Records. To the extent that a Bidder's records used in Contract negotiations under ORS
279C.340 are public records, they are exempt from disclosure until after the negotiated Confract has been
awarded or the negotiation process has been terminated, at which time they are subject to disclosure
pursuant to the provisions of the Oregon Public Records Law, ORS 192.410 fo 192.505.

Stat. Auth.; ORS 279C.340 & ORS 279A.065
Stats. Implemented: ORS 279C.340

137-049-0440

Rejection of Offers

(1) Rejection of an Offer.

{a) A Contracting Agency may reject any Offer upon finding that to accept the Offer may impair the integrity
of the Procurement process or that rejecting the Offer is in the public interest.

{b) The Gontracting Agency shall reject an Offer upon the Contracting Agency's finding that the Offer:

(A) Is contingent upon the Contracting Agency's acceptance of terms and conditions (including
Specifications) that differ from the Solicitation Document;

(B) Takes exceplion to terms and conditions {including Specifications); |

(C) Attempts to prevent public disclosure of matters in contravention of the terms and conditions of
Solicitation Document or in confravention of applicable law;

(D) Offers Work or goods that fail to meet the Specifications of the Solicitation Document,

{E} Is late;

{F) Is not in substantial compliance with the Solicitation Documents;

{G) Is not in substantial compliance with ali prescribed public Solicitation procedures.

{c) The Contracting Agency shall reject an Offer upon the Contracting Agency's finding that the Offeror:

{A) Has not been prequalified under ORS 2798C.430 and the Contracting Agency required mandatory
prequalification;

{B) Has been Disqualified;

(C) Has been declared Ineligible under ORS 279C.860 by the Gommissioner of Bureau of Labor and
Industries and the Contract is for a Public Work;

(D} Is listed as not qualified by the Construction Contractors B¢, if the Contract is for a Public Improvement;
(E) Has neot met the requirements of ORS 279A.105 if required by the Solicitation Document;

(F) Has not submitted properly executed Bid or Proposal security as required by the Solicitation Document;
(G) Has failed to provide the certification required under section 3 of this rule;

(H) 1s not Responsible. See Rule 137-049-0380(2) regarding Contracting Agency determination that the
Offeror has met statutory standards of responsibility.

(2) Form of Business. For purposes of this rule, the Contracting Agency may investigate any Person
submitting an Offer. The investigation may include that Person's officers, Directors, owners, affiliates, ar any
other Person acquiring ownership of the Person to determine application of this rule or to apply the
Disqualification provisions of ORS 279C.440 to 272C.450 and Rule 137-049-0370.

(3) Certification of Non-Discrimination. The Offeror shall certify and deliver to the Contracting Agency
Wiritten cerdification, as part of the Offer that the Offeror has not discriminated and will not discriminate
against minority, women or emerging small business enterprises in obtaining any required subcontracts.
Failure to do so shall be grounds for disqualification.

{(4) Rejection of all Offers. A Contracting Agency may reject alt Offers for good cause upon the Contracting
Agency's Written finding it is in the public interest to do so. The Centracting Agency shall notify all Offerors
of the rejection of all Offers, along with the good cause justification and finding.

(5) Criterla for Rejection of All Offers, The Contracting Agency may reject all Offers upon a Written
finding that;

{a) The content of or an error in the Solicitation Document, or the Solicitation process unnecessarily
restricted competition for the Contract;

{b) The price, quality or performance presented by the Offerors is too costly or of insufficient quality to justify
acceptance of the Offer;

{c) Misconduct, error, or ambiguous or misleading provisions in the Solicitation Document threaten the
fairness and integrity of the competitive process;

(d) Causes other than legitimate market forces threaten the integrity of the competitive Procurement
process. These causes include, but are not limited to, those that tend fo limit competition such as
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restrictions on compefition, collusion, corruption, unlawful anti-competitive conduct and inadvertent or
intentional errors in the Solicitation Document;

(e) The Gonfracting Agency cancels the Solicitation in accordance with Rule 137-049-0270; or

{f) Any other circumstance indicating that Awarding the Contract would not be in the public interest,

Stat. Auth.; ORS 279A.065
Stats. Implemented: ORS 278C.375, ORS 279C.380, ORS 279C.395, ORS 279A.105 & ORS 279A.110

137-049-0450

Protest of Contractor Selection, Contract Award

(1) Purpose. An adversely affected or aggrieved Offeror must exhaust all avenues of administrative review
and relief before seeking judicial review of the Contracting Agency’s Contractor selection or Contract Award
decision. These administrative remedies apply to all public contracts awarded by Contracting Agency,
including those awarded pursuant to an intermediate procurement,

(2) Notice of Competitive Range. Unless otherwise provided in the RFP, under Rule 137-049-0650, the
Contracting Agency shall provide Written notice to all Proposers of the Contracting Agency's determination
of the Proposers included in the Competitive Range. The Contracting Agency's notice of the Proposers
included in the Competitive Range shall not be final until the later of the folfowing:

{a) Seven (7} Days after the date of the notice, unless otherwise provided therein; or

{b) Until the Contracting Agency provides a Written response to ail timely-filed protests that denies the
protest and affirms the notice of the Proposers included in the Competitive Range.

{3) Notice of Intent to Award. The Contracting Agency shall provide Written notice fo all Offerors of the
Contracting Agency's intent to Award the Contract, as provided in Rule 137-049-0395.

{4) Right to Protest Award.

(a) An adversely affected or aggrieved Offeror must submit to the Contracting Agency a Written protest
within seven {7) Days after issuance of the notice of intent to Award the Contract, or Award of a Contract,
whichever occurs first, unless a different protest period is provided under the Solicitation Document.

{b} The Offeror's protest must be in Writing and must specify the grounds upon which the protest is based.
(c) An Offeror is adversely affected or aggrieved only if the Offeror is eligible for Award of the Contract as
the Responsible Bidder submitting the lowest Responsive Bid or the Responsible Proposer submitting the
best Responsive Froposal and is next in line for Award, i.e., the protesting Offeror must claim that all lower
Bidders or higher-scored Proposers are ineligible for Award:

(A) Because their Offers were nonresponsive; or

(B) The Contracting Agency committed a substantial violation of a provision in the Solicitation Document or
of an applicable Procurement statute or administrative rule, and the protesting Offeror was unfairly evaluated
and would have, but for such substantial violation, been the Responsible Bidder offering the lowest Bid or
the Responsible Proposer offering the highest-ranked Proposal.

{d) The Contracting Agency shall not consider a protest submitted after the time period established in this
rule or such different period as may be provided in the Solicitation Document. A Proposer may not protest a
Contracting Agency's decision not to increase the size of the Competitive Range above the size of the
Competitive Range set forth in the RFP.

(5) Right to Protest Competitive Range.

{a) An adversely affected or aggrieved Proposer may submit to the Contracting Agency a Wrilten protest of
the Contracting Agency's decision to exclude the Proposer from the Competitive Range within seven Days
after issuance of the notice of the Competitive Range, unless a different protest period is provided under the
Solicitation Document. {See procedural requirements for the use of RFPs at Rule 137-049-0650.)

{b) The Proposer's protest shall be in Writing and must specify the grounds upon which the protest is based.
{c) A Proposer is adversely affected only if the Proposer is responsible and submitted a Responsive
Proposal and is eligible for inclusion in the Competitive Range, i.e., the protesting Proposer must claim it is
eligible for inclusion in the Competitive Range if all ineligible higher-scoring Proposers are removed from
consideration, and that those ineligible Proposers are ineligible for inclusion in the Competitive Range
because:

(A) Their Proposals were not responsive; or

(B) The Contracting Agency committed a substantial violation of a provision in the RFP or of an applicable
Procurement statute or administrative rule, and the protesting Proposer was unfairly evaluated and would
have, but for such substantial violation, been included in the Competitive Range.

(d) The Contracting Agency shall not consider a protest submitied after the time period established in this
rule or such different period as may be provided in the Solicitation Document. A Proposer may not protest a
Contracting Agency's decision not to increase the size of the Competitive Range above the size of the
Competitive Range set forth in the RFP.

(6) Authority to Resolve Protests. The head of the Contracting Agency, or such Person's designee, may
settle or resolve a Written protest submitted in accordance with the requirements of this rule.
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(7) Decision. If a protest is not settled, the head of the Contracting Agency, or such Person's designee,
shall promptly issue a Written decision on the protest. Judicial review of this decision will be available if
provided by statute.

(8) Award. The successful Offeror shall promptly execute the Contract after the Award is final. The
Contracting Agency shall execute the Contract only after it has obtained all applicable required documents
and approvals,

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.375, ORS 279C.380, ORS 279C.385 & ORS 279C.460

137-049-0460

Performance and Payment Security; Waiver

(1) Public Improvement Contracts. Unless the required performance bond is waived under ORS

279C 380{1){a), excused in cases of emergency under ORS 279C.380(4), or unless the Contracting
Agency's Contract Review Authority exempts a Contract or classes of contracts from the required
performance bond and payment bond pursuant to ORS 279C.390, the Contractor shall execute and deliver
to the Contracting Agency a performance bond and a payment bond each in a sum equal to the Contract
Price for all Public improvement Confracts. This requirement applies only to Public Improvement Contracts
with a value, estimated by the Contracting Agency, of more than $100,000 or, in the case of Contracts for
highways, bridges and other transportation projects, more than $50,000. See ORS 279C.380(5). Under
ORS 279C.390(3)(b) the Diractor of the Oregon Depariment of Transportation may reduce the performance
bond amount for contracts financed from the proceeds of bonds issued under ORS 367.620(3)}{a). Also see
Rule 137-049-0815 and BOLI rules at OAR 839-025-0015 regarding the separate requirement for a Public
Works bond.

(2) Other Construction Contracts. A Contracting Agency may require performance security for other
construction Contracts that are not Public Improvement Contracts. Such requirements shall be expressly
set forth in the Solicitation Document.

(3) Requirement for Surety Bond, The Contracting Agency shall accept only a performance bond
furnished by a surely company authorized to do business in Oregon unless otherwise specified in the
Solicitation Decument (i.e., the Contracting Agency may accept a cashier's check or certified check in lieu or
all or a portion of the required performance bond if specified in the Solicitation Document). The payment
bond must be furnished by a surety company authorized to do business in Oregon, and in an amount equal
to the full contract price.

(4) Time for Submission. The apparent successful Offeror must promptly furnish the required performance
security upon the Contracting Agency's request. If the Cfferor fails to furnish the performance security as
requested, the Contracting Agency may reject the Offer and Award the Contract to the Responsible Bidder
with the next lowest Responsive Bid or the Responsible Proposer with the next highest-scoring Responsive
Proposal, and, at the Contracting Agency's discretion, the Offeror shall forfeit its Bid or Proposal security.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.375, ORS 279C.380 & ORS 278C.390

137-049-0470

Substitute Contractor

i the Contractor provided a performance bond, the Contracting Agency, in its sole discretion, may afford the
Contractor's surety the opportunity to provide a substitute contractor to complete performance of the
Contract. A substitute contractor shall perform all remaining Contract Woik and comply with all terms and
conditions of the Contract, including the provisions of the performance bond and the payment bond. Such
substitute performance does not involve the Award of a new Contract and shall not be subject to the
competitive Procurement provisions of ORS Chapter 279C.

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 279C.365, ORS 279C.370, ORS 279C.375, ORS 279C.380 & 279C.390

137-049-0490

Foreign Contractor

If the Contract Price exceeds $10,000 and the Contracior is a Foreign Contractor, the Contractor shall
promptly report to the Oregon Department of Revenue on forms provided by the Department of Revenue,
the Contract Price, terms of payment, Contract duration and such other infermation as the Department of
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Revenue may require before final payment can be made on the Contract. A copy of the report shall be
forwarded to the Contracting Agency. The Contracting Agency Awarding the Contraci shall satisfy itself that
the above requirements have been complied with before it issues final payment on the Contract.

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 279A.120

ALTERNATIVE CONTRACTING METHODS

137-049-0600

Purpose

Rules 137-049-0600 to 137-049-0690 are intended to provide guidance to Contracting Agencies regarding
the use of Alternative Contracting Methods for Public Improvement Contracts, as may be directed by a
Contracting Agency's Contract Review Authority under ORS 279C.335. Those methods include, but are not
limited to, Design-Buiid, and Construction Manager/General Contractor (CM/GC) forms of contracting.

Stat. Auth.: ORS 279C.335, 279A.065 & 351.086
Stats. Implemented: ORS 279C.335, 279A.0685

137-049-0610

Definitions for Alternative Contracting Methods

The following definitions shall apply to these 137-049-0600 to 137-049-0630 rules, unless the context
requires otherwise:

(1} Alternative Contracting Methods means innovative Procurement technigues for obtaining Public
Improvement Contracts, utilizing processes other than the traditional method of Design-Bid-Build (with
Award based solely on price, in which a final design is issued with formal Bid documents, construction
services are obtained by sealed Bid Awarded to the lowest Responsive, Responsible Bidder, and the project
is built in accordance with those documents). In industry practice, such methods commonly include
variations of Design-Build contracting and CM/GC forms of contracting, which are specifically addressed in
these 137-049-0600 to 137-049-0690 rules, as well as other developing techniques such as genetal
"performance contracting" and "cost plus time" contracting, for which procedural requirements are identified
under these 137-049-0600 to 137-049-0690 rules.

(2) Construction Manager/General Contractor {or "CM/GC")} means a form of Procurement that resuits in
a Public Improvement Contract for a Construction Manager/General Contractor to undertake project team
involvement with design development; constructability reviews; value engineering, scheduling, estimating
and subcontracting services; establish a Guaranteed Maximum Price to complete the Contract Work; act as
General Contractor; hold all subcontracts, self-perform portions of the Work as may be allowed by the
Contracting Agency under the CMIGC Contract; coordinate and manage the building process; provide
general Contractor expertise; and act as a member of the project team along with the Contracting Agency,
architect/engineers and other consultanis, CM/GC also refers to a Contractor under this form of Contract,
sometimes known as the "Construction Manager at Risk."

{3) Design-Build means a form of Procurement that results in a Public Improvement Contract in which the
construction Contractor also provides or obtains specified design services, participates on the project feam
with the Contracting Agency, and manages both design and construction. In this form of Contract, a single
Person provides the Contracting Agency with all of the services necessary to both design and construct the
project. .

{4} Guaranteed Maximum Price (or "GMP") means the total maximum price provided to the Contracting
Agency by the Gentractor, and accepted by the Contracting Agency, that includes all reimbursable costs of
and fees for completion of the Contract Work, as defined by the Public Improvement Contract, except for
material changes in the scope of Work. It may also include particularly identified contingency amounts.

Stat. Auth.: ORS 279A.065
Stats. implemented: ORS 279C.335 & ORS 279A.065

137-049-0620

Use of Alternative Contracting Methods

(1) Competitive Bidding Exemptions. ORS Chapter 279C requires a competitive Bidding process for
Public Improvement Contracts unless a statutory exception applies, a class of Contracts has been exempted
or an individual Contract has been exempted in accordance with ORS 279C.335 and any applicable
Contracting Agency rules. Use of Alternative Conlracting Methods may be directed by a Contracting
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Agency's Contract Review Authority as an exception to the prescribed Public Contracting practices in
Oregon, and their use must be justified in accordance with the Code and these 137-049-0600 to 137-049-
0690 rufes. See Rule 137-0498-0630 regarding required Findings and restrictions on class exemptions.

(2) Post-Project Evaluation. Per ORS 279C.355 the Contracting Agency shall prepare a formal post-
project evaluation of Public Improvement projects in excess of $100,000 for which the competitive Bidding
process was not used. The purpose of this evaluation is to determine whether it was actually in the
Contracting Agency's best interest fo use an Alternative Contracting Method. The evaluation must be
deliverad to the Contracting Agency's Contract Review Authority within 30 Days of the date the Contracting
Agency "accepts” the Public Improvement project, as defined in the Contract. In the absence of such
definition, acceptance of the Project oceurs on the later of the date of final payment or the date of final
completion of the Work. The evaluation shall address:

{a) Financial information, consisting of cost estimates, any Guaranteed Maximum Price, changes and actual
costs;

{b) A narrative description of successes and failures during design, engineering and construction; and

{c} An objective assessment of the use of the Alternative Contracting Method as compared to the exemption
Findings.

Stat. Auth.: ORS 279C.335 & 279A.065
Stats. Implemented: ORS 279C.335, ORS 279A.065, ORS 279C.355 & ORS 351.086

137-049-0630

Findings, Notice and Hearing .

{1} "Cost Savings” Findings. The "substantial cost savings" criterion at ORS 279C.335(2){b} for exemption
of a confract or class of contracts from competitive bidding requirements allowing consideration of the type,
cost, amount of the Contract, number of Entities available to Bid, and "such other factors as may be deemed
appropriate," in conjunclion with the statutory definition of "Findings” at ORS 279C.330 including, "but not
limited to,” information regarding eight identified areas may be addressed for Alternative Contracting Method
exemptions by a combination of:

(a) Specified Findings that address the above factors, including an analysis or reasonable forecast of future
cost savings as well as present cost savings; and

(b) Additional Findings that address industry practices, surveys, trends, past experiences, evaluations of
completed projects required by ORS 279C.355 and related information regarding the expected benefits and
drawbacks of particular Aiternative Contracting Methods. To the extent practicable, such Findings shall
relate back to the specific characteristics of the project or projects at issue in the exemption request.

(2) Favoritism and Competition. The criteria at ORS 279C.335(2)(a} that it is "unlikely" that the exemption
will “encourage favoritism® or “substantially diminish competition” may be addressed for Alternative
Contracting Methods by specifying: (a) the manner in which an RFP process will be utilized, (b) that the
Procurement will be formally advertised with public notice and disclosure of the planned Alternative
Contracting Method; (¢) that competition will be encouraged; and (d) that Award will be made based upon
identified selection criteria and an opportunity to protest that Award provided.

(3) Class Exemptions. In making the findings supporting a class exemption for Alternafive Contracting
Methods, in addition to statutory findings, the Contracting Agency shall clearly idenlify the class with respect
to its defining characteristics. Those characteristics shall include some combination of Project descriptions
or locations, time periods, contract values, method of procurement, or other factors that distinguish the
limited and related class of Projects from a Contracting Agency's overall construction program. The
Contracting Agency may not identify a class solely by funding source, such as a particular bond fund, or by
the method of procurement, but shall identify the class using characteristics that reasonably relate fo the
exemption criteria of ORS 279C.335(2).

{4) Public Hearing. Before final adoption of Findings exempting a Public Improvement Contract from the
requirement of compefitive bidding, a Contracting Agency shall give notice and hold a public hearing as
required by ORS 279C.335(4). The hearing shall be for the purpose of receiving public comment on the
Contracting Agency's draft Findings.

Stat. Auth.: ORS 279A.065
Stats. implemented: ORS 279C.335 & ORS 279A.065

137-045-0640

General Alternative Bidding Procedures

{1) Proposal Evaluation. Factors in addition to price may be considered in the selection process, but only
as set forth in the RFP. Proposal evaluation shall be as cbjective as possible. Evaluation factors need not
be precise predictors of fulure costs and performance, but to the extent possible such evaluation factors
shall;
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(a) Be reasonable estimates based on information available to the Contracting Agency,

(b) Treat all Proposals equitably; and

(c) Recognize that public policy requires that Public Improvements be constructed at the least overall cost to
the Contracting Agency. See ORS 279C.305.

(2) Evaluation Factors.

{a) In basic negotiated consiruction contracting, where the only reason for an RFP is to consider factors
other than price, those factors may consist of firm and personnel experience on similar projects, adequacy of
equipment and physical plant, sources of supply, availability of key personnel, financial capacity, past
performance, safety records, project understanding, proposed methods of construction, proposed milestone
dates, references, service, and related matters that affect cost or quality.

(b} Ih CMIGC contracting, in addition to (a) above, those factors may also include the ability to respond to
the technical complexity or unique character of the project, analyze and propose sclutions or approaches to
complex project problems, coordination of multiple disciplines, the time required to commence and complete
the improvement, and related matters that affect cost or quality.

{c) In Design-Build contracting, in addition to (a) and (b) above, those facters may also include design
professionat qualifications, specialized experience, preliminary design submittals, technical merit, design-
buitder team experience and related matters that affect cost or quality.

{3) Contract Negotiations. Confract terms may be negotiated to the extent allowed by the RFP and Rules
137-048-0600 to 137-049-0890, provided that the general Work scope remains the same and that the field
of competition does not change as a result of material changes to the requirements stated in the Solicitation
Document. See Rule 137-049-0650. Terms that may be negotiated consist of details of Contract
performance, methods of construction, timing, assignment of risk in specified areas, fee, and other matters
that affect cost or quality.

Stat. Auth.: ORS 2792C.335 & ORS 279A.065
Stats. Implemented: ORS 279C.335, ORS 279A.065 & ORS 351.086

137-049-0650
Requests for Proposals (RFP)

(1) Generally. (2)Contracting Agency may utilize the following RFP process for public improvement
contracts to allow flexibility in both proposal evaluation and contract negotiation, subject to ORS 279C.400 to
279C.410, Rules 137-049-0200 to 137-049-0480, and 137-049-0640 to 137-049-0660, unless other
applicable statutes or rules control a Gontracting Agency's use of competitive proposals for public
improvement contracts,

(b)Contracting Agency may issue a request for information, a request for interest, a request for
qualifications or other preliminary documents to obtain infarmation useful in the preparation or distribution of
a Request for Proposals. ORS 279C 410(9).

(2) Solicitation Documents. In addition to the Solicitation Document requirements of Rule 137-049-0200,

Public improvement Contract Requests for Proposals shall include:

{a) All evaluation factors that will be considered by the Confracting Agency when evaluating the proposals,
including the relative imporiance of price and any other evaluation factors. Evaluation factors may include,
but are not limited to, such considerations as price or cost, quality of a product or service, past performance,
management, capability, personnel qualification, prior experience, compatibility, reliability, operating
efficiency, expansion potential, experience of key personnel, adequacy of equipment or physical plant,
financial wherewithal, sources of supply, references and warranty provisions.

(b) The method of contractor selection, which may include, but is not limited to, Award without negotiation,
negotiation with the highest ranked Proposer, competitive negotiations, muttiple-tiered competition designed
to either identify a class of Proposers that fall within a competitive range or to otherwise eliminate from
consideration a class of lower ranked Proposers, or any combination of these methods;

(¢} All requirad contractual terms and conditions. The Request for Proposals also may: (i) identify those
contractual terms or conditions that Contracting Agency reserves, in the Request for Proposais, for
negotiation with Proposers; (i) request that Proposers propose contractual terms and conditions that relate
to subject matter reasonably identified in the Request for Proposals; and (jii} contain or incorporate the form
and content of the contract that the Contracting Agency will accept, or suggested contract terms and
conditions that nevertheless may be the subject of negofiations with Proposers.

(3} Evaltuation of Proposals.

{a} Evaluation. The Contracting Agency shall evaluate Proposals only in accordance with criteria set forth in
the RFP and applicable law. The Contracting Agency shall evaluate Proposals to determine the

Respansible Proposer or Proposers submitting the best Responsive Proposal or Proposals.
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(A) Clarifications. In evaluating Proposals, a Contracting Agency may seek information from a Proposer to
clarify the Proposer's Proposal. A Proposer must subrnit Written and Signed clarifications and such
clarifications shall become part of the Proposer's Proposal.

{B) Limited Negofiation. If the Confracting Agency did not permit negotiation in its Request for Proposals,
the Contracting Agency may, nonetheless, negotiate with the highest-ranked Proposer, but may then only
negotiate the:

(i) Statement of Work; and

(i) Contract Price as it s affected by negotiating the statement of Work.

(iii} The process outlined in subsections (5){b) and (6) of this rule do not apply to this limited negotiation.

(b) Discussions; Negotiations. The Contracting Agency shall evaluate Proposals and, if applicable, establish
the Competitive Range, before conducting discussions or negotiations in accordance with this rule.

(A) If the Solicitation Document provided that discussions or negotiations may occur at Contracting Agency's
discretion, the Contracting Agency may forego discussions and negotiations and evaluate all Proposals in
accordance with this rufe.

(B} If the Contracting Agency proceeds with discussions or negotiations, the Confracting Agency may
establish a negotiation commitlee which may include members with legal, technical or negotiating expertise.
(c) Cancellation/Rejection. Cancellation of the Solicitation or rejection of proposals shall be in accordance
with ORS 279C.395.

(4) Competitive Range; Protest; Award.

{a} Determining Competitive Range.

{A) If the Contracting Agency does not cancel the Sclicitation, after the Opening the Contracting Agency will
evaluate all Proposals in accordance with the evaluation criteria set forth in the Request for Proposals and
rank the Proposers in the Competitive Range.

(B) The Contracting Agency may increase the number of Proposers in the Competitive Range if the
Contracting Agency's evaluation of Proposals establishes a natural break in the scores of Proposers
indicating that a number of Proposers greater than the initial Competitive Range are closely competitive, or
have a reasonable chance of being determined the best Proposer after the Contracting Agency's evaluation
of revised Proposals submitted in accordance with the process described in this rule.

(b) Nofice/Protests. Notice of Competitive Range and Award, and associated protest rights will be as
astablished in Rule 137-049-0450.

(¢} After the protest period provided in accordance with Rule 137-049-0450 expires, or after the Contracling
Agency has provided a final response to any protest, whichever date is later, the Contracting Agency may
commence final Contract negotiations with the highest-ranked Proposer in the Competitive Range, or
engage in discussions with Proposers in the Competitive Range and accept revised Proposals from them,
and, following such discussions and receipt and evaluation of revised Proposals, conduct negotiations with
the Proposers in the Competitive Range.

(5) Discussions; Revised Proposals. If the Contracting Agency chooses to enter into discussions with
and receive revised Proposals from the Proposers in the Competitive Range, the Contracting Agency shall
proceed as follows:

(a) Inifiating Discussions. The Contracting Agency shall initiate oral or Wiitten discussions with all of the
Proposers in the Competitive Range regarding their Proposals with respect to the provisions of the RFP that
the Contracting Agency identified in the RFP as the subject of discussions. The Coniracting Agency may
conduct discussions for the following purposes:

(A) Informing Proposers of deficiencies in their initial Proposals;

(B) Notifying Proposers of parts of their Proposals for which the Contracting Agency would like additional
information; and

(C) Otherwise allowing Proposers to develop revised Proposals that will allow the Confracting Agency to
obtain the best Proposal based on the requirements and evaluation criteria set forth in the Request for
Proposals.

{b) Conducting Discussions. The Contracting Agency may conduct discussions with each Proposer in the
Competitive Range necessary to fulfill the purposes of this section, but need not conduct the same amount
of discussions with each Proposer. The Contracting Agency may terminate discussions with any Proposer
in the Competitive Range at any time. However, the Contracting Agency shall offer all Proposers in the
Competitive Range the opportunity to discuss their Proposals with Contracting Agency before the
Contracting Agency nolifies Proposers of the date and fime pursuant to this section that revised Proposals
will be due.

{A} In conducting discussicns, the Contracting Agency:

(i} Shall treat all Proposers fairly and shall not favor any Proposer over another;

(i) Shall not discuss other Proposers’ Proposals;

(i) Shall not suggest specific revisions that a Proposer should make to its Proposal, and shall not otherwise
direct the Proposer to make any specific revisions to its Proposal.

(B) At any time during the time allowed for discussions, the Contracting Agency may:
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(i} Continue discussions with a particular Proposer;

(i) Terminate discussions with a particular Proposer and continue discussions with other Proposers in the
Competitive Range; or

(i) Conclude discussions with alf remaining Proposers in the Competitive Range and provide notice to the
Proposers in the Competitive Range to submit revised Proposals.

{c) Revised Proposals. If the Contracting Agency does not cancel the Solicitation at the conclusion of the
Contracting Agency's discussions with all remaining Proposers in the Competitive Range, the Contracting
Agency shall give all remaining Proposers in the Competitive Range notice of the date and time by which
they must submit revised Proposals. This notice constitutes the Contracting Agency's termination of
discussions, and Proposers must submit revised Proposals by the date and time set forth in the Contracting
Agency's notice.

(A) Upon receipt of the revised Proposals, the Contracling Agency shall score the revised Proposals based
upon the evaluation criteria set forth in the Request for Proposals, and rank the revised Proposals based on
the Contracting Agency's scoring.

(B) The Contracting Agency may conduct discussions with and accept only one revised Proposal from each
Proposer in the Competilive Range unless otherwise set forth in the Request for Proposals.

(d) Intent to Award; Protesi. Written notice of intent to Award and associated protest rights are as
established in Rule 137-049-0450. After the protest period expires, or after the Contracting Agency has
provided a final response to any protest, whichever date is later, the Contracting Agency may commence
final Contract negotiations.

(6) Negotiations.

{a) Initiating Negotiations. The Contracting Agency may determine to commence negotiations with the
highest-ranked Proposer in the Competitive Range following the:

(A) Initial determination of the Competitive Range; or

{B) Conclusion of discussions with all Proposers in the Competitive Range and evaluation of revised
Proposals.

(b} Conducting Negotiations.

(A) Scope. The Confracting Agency may negotiate:

{i) The statement of Woik;

(ii) The Contract Price as it is affected by negotiating the statement of Work; and

(iii) Any other terms and conditions reasonably related to those authorized for negotiation in the Request for
Proposals.

(c) Terminating Negotiafions. The Contracting Agency may terminate negotiations with any Proposer at any
time, if the Contracting Agency reasonably believes that:

{A) The Proposer is not discussing or negotiating in good faith; or

(B) Further discussions or negotiations with the Proposer will not result in the parties agreeing to the terms
and conditions of a final Contract in a timely manner.

(d) Continuing Negotiations. If the Confracting Agency terminates negotiations with a Proposer, the
Contracting Agency may then commence negotiations with the next highest scoring Proposer in the
Competitive Range, and continue the process described in this rute until the Contracting Agency has either:
(A} Determined to Award the Contract to the Proposer with whom it is currently negotiating; or

(B} Completed at least one round of negotiations with alt Proposers in the Competitive Range.

{(7) Post Project Evaluation. For projects over $100,000, Contracting Agency shall complete a post project
evaluation in compliance with ORS 279C.355 and Rule 137-049-0620(3).

Stat. Auth.: ORS 279A.065
Stats. Implemented; ORS 279C.400 to 279C 410

137-049-0660

RFP Pricing Mechanisms

{1) A Request for Proposals may result in a lump sum Contract Price, as in the case of competitive Bidding.
Alternatively, a cost reimbursement Contract may be negotiated.

(2) Economic incentives or disincentives may be included to reflect stated Contracting Agency purposes
refated to time of completion, safety or other Public Contracting objectives, including total least cost
mechanisms such as life cycle costing.

(3) A Guaranteed Maximum Price {GMP) may be used as the pricing mechanism for CM/GC where a total
Contract Price is provided in the design phase in order to assist the Contracting Agency in determining
whether the project scope is within the Contracting Agency's budget, and allowing for design changes during
preliminary desigh rather than after final design Work has been completed.

{a) If this collaborative process is successful, the Contractor shall propose a final GMP, which may be
accepted by the Contracting Agency and included within the Contract.
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{b) If this collaborative process is not successful, and no mutually agreeable resolution on GMP can be
achieved with the Contractor, then the Contracting Agency shall terminate the Contract., The public
Contracling Agency may then proceed to negotiate a new Contract (and GMP) with the firm that was next
ranked in the original selection process, or employ other means for continuing the project under ORS
Chapter 279C.

{4) When cost reimbursement Contracts are utilized, regardless of whether a GMP Is included, the
Contracting Agency shall provide for audit controls that will effectively verify rates and ensure that costs are
reasonable, allowable and propetly allocated.

Stat. Auth.: ORS 279A.065
Stafs. Implemented: ORS 279C.335

137-049-0670

Design-Build Contracts

(1) General. The Design-Build form of contracting, as defined at Rule 137-049-0610(3), has technical
complexifies that are not readily apparent. Contracting Agencies shall use this contracting methad only with
the assistance of knowledgeable staff or consultants who are experienced in its use. In order fo use the
Design-Build process, the Contracting Agency must be able to reasonably anticipate the following types of
benefifs:

{a) Obtaining, through a Design-Build team, engineering design, plan preparation, value engineering,
sonstruction engineering, construction, quality control and required documentation as a fully integrated
function with a single point of responsibility;

{b) Integrating value engineering suggestions into the design phase, as the construction Contractor joins the
project team early with design responsibilities under a team approach, with the potential of reducing
Contract changes;

{c) Reducing the risk of design flaws, misunderstandings and conflicts inherent in construction Contractors
building from designs in which they have had no opportunity for input, with the potential of reducing Contract
claims;

(d) Shortening pro;ect time as construction activity (early submittals, mobilization, subcontracting and
advance Work} commences prior to completion of a "Blddable" design, or where a design soluticn is still
required (as in complex or phased projects}); or

(e) Obtaining innovative design solutions through the collaboration of the Contractor and design team, which
would not otherwise be possible if the Contractor had not yet been selected.

(2) Authority. Contracting Agencies shall utilize the Design-Build form of contracting only in accordance
with the requirements of these 137-049-0600 to 137-049-0690 rules. See particularly Rule 137-048-0620 on
"Use of Allernative Contracting Methods" and Rule 137-049-0680 pertaining to ESPCs.

{3) Selection. Design-Build selection criteria may include those factors set forth above in Rule 137-049-
0640(2)(a), {b} and (c}.

{4) QBS Inapplicable. Because the value of construction services predominates the Design-Build form of
confracting, the qualifications based selection {QBS) process mandated by ORS 279C.110 for State
Contracting Agencies in obtaining certain consultant services is not applicable.

{5) Licensing. If a Design-Build Contractor is not an Oregen licensed design professional, the Contraciing
Agency shall require that the Design-Build Contractor disclose in its Written Offer that if is not an Cregon
licensed design professional, and identify the Oregon licensed design professional(s) who will provide
design services, See ORS 671.030(5) regarding the offer of architectural services, and ORS 672.080(11)
regarding the offer of engineering services that are appurtenant to construction services.

(6) Performance Security. ORS 279C.380{1){a) provides that for Design-Build Contracts the surely's
obligation on performance bonds, or the Bidder's obligation on cashier's or certified checks accepted in lieu
thereof, includes the preparation and completion of design and related professional services specified in the
Contract. This additional obligation, beyond perfcrmance of construction services, extends only to the
provision of professional services and related design revisions, corrective Work and associated costs prior to
final completion of the Contract {or for such longer time as may be defined in the Contract). The obligation
is not intended to be a substitute for professional liability insurance, and does not include errors and
omissions or latent defects coverage.

(7) Contract Requirements. Contracting Agencies shall conform their Design-Build confracting practices o
the following requirements:

{a) Design Services. The level or type of design services required must be clearly defined within the
Procurement decuments and Contract, along with a description of the level or type of design services
previously performed for the project. The services to be performed shall be clearly delineated as either
design Speclfications or performance standards, and performance measurements must be identified.
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(b} Professional Liability. The Contract shalt clearly identify the liability of design professionals with respect
to the Design-Build Contracter and the Contracting Agency, as well as requirements for professional fiability
insurance.

(c) Risk Allocation. The Contract shall clearly identify the extent to which the Conitracting Agency requires
an express indemnification from the Design-Build Contractor for any failure to perform, including
professional errors and omissions, design warranties, construction operations and faulty Work claims.

(d) Warranties. The Contract shall clearly identify any express warranties made to the Contracting Agency
regarding characteristics or capabilities of the completed project (regardless of whether emvors occur as the
result of improper design, construction, or both), including any warranty that a design will be preduced that
meets the stated project performance and budget guidelines.

{e) Incentives, The Contract shall clearly identify any economic incentives and disincentives, the specific
criteria that apply and their relationship to other financial elements of the Contract.

(A Henoraria. 1f aliowed by the RFP, honoraria or stipends may be provided for early design submittals from
qualified finalists during the Solicitation process on the basis that the Contracting Agency is benefited from
such deliverables.

Stat. Auth.: ORS 278C.335 & ORS 279A.065
Stats. Implemented: ORS 279C.335, ORS 279A.065, ORS 279C.110 & ORS 351.086

137-049-0680

Energy Savings Performance Contracts (ESPC)

{1) Generally. These 137-049-0600 to 137-049-0690 rules inciude a limited, efficient mathod for Contracting
Agency to enter into ESPCs outside the competitive bidding requirements of ORS 279C.334 for existing
buildings or structures, but not for new constiuction. See ORS 279C.335(1)(f). If a Contracting Agency
chooses not to utilize the ESPC Procurement method provided for by these 137-049-0600 to 137-049-0690
rules, the Contracting Agency may still enter into an ESPC by complying with the compedtitive bidding
exemption process set forth in ORS 279C.335, or by otherwise complying with the Procurement
requirements applicable to any Confracting Agency not subject to all the requirements of ORS 279C.335.
{2) ESPC Contracting Method. The ESPC form of contracting, as defined at Rule 137-049-0610(8), has
unigue technical complexities associated with the determination of what ECMs are feasible for the
Contracting Agency, as well as the additional fechnical complexities associated with a Design-Build
Confract. Contracting Agencies shall only utilize the ESPC contracting method with the assistance of
knowledgeable staff or consultants who are experienced in its use. In order to utilize the ESPC contracting
pracess, the Contracting Agency must be able to reasonably anticipate on or more of the following types of
benefits:

(a) Obtaining, through an ESCO, the following types of integrated Personal Services and Work: facility
profiling, energy baseline studies, ECMs. Technical Energy Audits, project development planning,
engineering design, plan preparation, cost estimating, life cycle costing, construction administration, project
management, construction, quality control, operations and maintenance staff training, commissioning
services, M & V services and required documentation as a fully integrated function with a single point of
responsibility;

{b) Obtaining through an ESCQ, an Energy Savings Guarantee;

(¢} Integrating the Technical Energy Audit phase and Project Development Plan phase into the design and
construction phase of Work on the project;

{d) Reducing the risk of design fiaws, misunderstandings and conflicts inherent in the construction process,
through the integration of ESPC Persenal Services and Work;

{e} Obtaining innovative deslgn selutions through the collabaration of the members of the ESCO integrated
ESPC team;

(f) Integrating cost-effective ECMs into an existing building or structure, so that the ECMs pay for
themselves through savings realized over the useful life of the ECMs;

(g) prefiminary design, development, implementation and an Energy Savings Guarantee of ECMs into an
existing building or structure that is being performed under a separate remodeling Contract; and

(h) Satisfying local energy efficiency design criteria or requirements.

(3) Authority. Contracting Agencies desiring to pursue an exemption from the competitive bidding
requirements of ORS 279C.335 (and, if applicable, ORS 351.086), shall utilize the ESPC form of contracting
only In accordance with the requirements of these 137-049-0600 to 137-049-0690 rules,

{4) No Findings Required. A Contracting Agency is only required to comply with the ESPC contracting
procedures set forth in these 137-049-0600 to 137-049-0690 rules in order for the ESPC to be exempt from
the competitive bidding process of ORS 279C.335. No Findings are required for an ESPC to be exempt
from the competitive bidding process for Public Improvermnent Contracts pursuant to ORS 279C.335, unless
the Contracting Agency is subject to the requirements of ORS 279C.335 and chooses not to comply with the
ESPC contracting procedures set forth in 137-048-0600 to 137-049-0690 of these rules.
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(5) Selection. ESPC selection criteria may include those factors set forth above in Rule 137-049-0640(2)(a),
(), () and {d). Since the Energy Savings Guarantee is such a fundamental component in the ESPC
contracling process, Proposers must disclose in their Proposals the identity of any Person providing (directly
or indirectly) any Energy Savings Guarantee that may be offered by the successful ESCO during the course
of the performance of the ESPC, along with any financial statements and related information pertaining to
any such Person.

(6) QBS Inapplicable. Because the value of construction Work predominates in the ESPC method of
contracting, the qualifications based selection {QBS) process mandated by ORS 278C.110 for State
Contracting Agencies in obtaining certain consultant services is not applicable.

{7) Licensing. If the ESCO is not an Oregon licensed design professional, the Contracting Agency shall
require that the ESCO discliose in the ESPC that it is not an Oregon licensed design professional, and
identify the Oregon licensed design professional(s) who will provide design services. See ORS 671.030(5}
regarding the offer of architectural services, and ORS 672.060(11) regarding the offer of engineering
services that are appurenant to construction Work.

(8) Performance Security. At the point in the ESPC when the parties enter into a binding Contract that
constitutes a Design-Build Contract, the ESCO must provide a performance bond and a payment bond,
each for 100% of the full Contract Price, including the construction Work and design and related Personal
Services specified in the ESPC Design-Build Confract, pursuant to ORS 279C.380(1)(a). For ESPC Design-
Build Contracts, these “desigh and related services” include conventional design services, commissioning
services, training services for the Contracting Agency's operations and maintenance staff, and any similar
Personal Services provided by the ESCO's Energy Savings Guarantee are not included in these
279C.380(1)(a) "design and related services.” Nevertheless, a Contracting Agency may require that the
ESCO provide performance security for M & V services and any Personal Services or Work associated with
the ESCO’s Energy Savings Guarantee, if the Contracting Agency so provides in the RFP.

(9) Contracting Requirements. Confracting Agencies shall conform their ESPC contracting practices to the
following requirements:

(a} General ESPC Contracting Practices. An ESPC involves a multi-phase project, which includes the
following contractual elements:

(A) A contractual structure which includes general Contract terins describing the relationship of the parties,
the various phases of the Work, the contractual terms goveming the Technical Energy Audit for the project,
the contractual terms governing the final design and construction of the project, the contractual terms
governing the performance of the M & V services for the project, and the detailed provisions of the ESCO's
Energy Savings Guarantee for the project.

(B} The various phases of the ESCO’s Work will include the following:

(i) The Technical Energy Audit phase of the Work;

(i) The Project Devetopment Plan phase of the Work;

(iliy A third phase of the Work that constifutes a Design-Build Contract, during which the ESCO completes
any plans and Specifications required io implement the ECMs that have been agreed to by the parties to the
ESPC, and the ESCO performs alt construction, commissioning, construction administration and retated
Personal Services or Work to actually construct the project; and

{iv} A final phase of the Work, whereby the ESCO, independently or in cooperation with an independent
consultant hired by the Contracting Agency, performs M & V services to ensure that the Energy Savings
Guarantee identified by the ESCO in the earlier phases of the Work and agreed to by the parties has
actually been achieved.

(b} Deslgn-Bulld Confracting Requirements in ESPCs, At the point in the ESPC when the parties enfer into
a binding Contract that consiitutes a Design-Build Contract, the Contracting Agency shall conform its
Design-Build contracting practices to the Design-Build contracting requirements set forth in Rule 137-040-
0560(7) above.

(¢) Pricing Alternatives. The Contracting Agency may utilize one of the following pricing alternatives in an
ESPC:

{(A) A fixed price for each phase of the Personal Services and Work to be provided by the ESCO;

(B) A cost reimbursement pricing mechanism, which a maximum not-to-exceed price or a GMP; or

(C) A combination of a fixed fee for certain components of the Personal Services to be performed, a cost
reimbursement pricing mechanism for the construction Work to be performed with a GMP, a single or annual
fixed fee for M & V services to be performed for an identified period after final completion of the construction
Work, and a single ot annual Energy Savings Guarantee fixed fee payable for an identified fime period after
final completion of the construetion Work that is conditioned on certain energy savings being achieved at the
facitity by the ECMs that have been implemented by the ESCO during the project (in the event an annual M
& V services fee and annual Energy Savings Guarantee fee is utilized by the parties, the parties may
provide in the Design-Build Contract that, at the sole option of the Contracting Agency, the ESCO's M &V
services may be terminated prior to the completion of the M & V/Energy Savings Guarantee period and the
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Contracting Agency's fufure obligation to pay the M & V services fee and Energy Savings Guarantee fee will
likewise be terminated, under terms agreed to by the parties).

(d) Permitted ESPC Scope of Work. The scope of Work under the ESPC is restricted to implementation and
installation of ECMs, as well as other Work on building systems or building components that are directly
related to the ECMs, and that, as an integrated unit, will pay for themselves over the useful life of the ECMs
installed. The permitted scope of Work for ESPCs resulting from a solicitation under these 137-0498-0600 to
137-049-0690 rules does not include maintenance services for the project faclility.

Stat. Auth.; ORS 2738C.335 & 279A.065
Stafs. Implemented: ORS 279C.335, 279A.065, 279C.110 & 351.086

137-049-0690

Construction Nanager/General Contractor {CM/GC)

{1} General. The CM/GC form of contracting, as defined at Rule 137-049-0610(2), is a technically complex
project delivery system. Contracting Agencies shall use this contracting method only with the assistance of
knowledgeable staff or consultants who have a demonstrated capability of managing the CM/GC process in
the necessary disciplines of engineering, construction scheduling and cost control, accounting, legal, Public
Contracting and project management. Unlike the Design-Build form of contracting, the CM/GC form of
contracting does not contemplate a “single point of responsibility" under which the Contractor is responsible
for successful completion of all Work related to a performance Specification. The CM/GC has defined
contract obligations, including responsibilities as part of the project team along with the Contracting Agency
and design professional, although in CM/GG there is a separate contract between the Contracting Agency
and design professional. in order to wilize the CM/GC method, the Contracting Agency must be able to
reasonably anticipate the following types of benefits:

(a) Time Savings, The Public Improvement has significant schedule ramifications, such that concurrent
design and construction are necessary in order to meet critical deadlines and shorten the overall duration of
construction. The Contracting Agency may consider operational and financial data that show significant
savings or increased opportunities for generating revenue as a result of early completion, as well as less
disruption to public facilities as a result of shortened construction periods;

{(b) Cost Savings. Eary Contractor input during the design process is expected to contribute to significant
cost savings. The Contracling Agency may consider value engineering, building systems analysis, life cycle
costing analysis and construction planning that lead to cost savings. The Contracting Agency shall specify
any special factors influencing this analysis, including high rates of inflation, market uncertainty due to
material and labor fluctuations or scarcities, and the need for specialized construction expertise due fo
technical challenges; or

(c} Technical Complexity. The Public Improvement presents significant technical complexities that are best
addressed by a collaborative or team effort between the Contracting Agency, design professionals and
Contractor, in which the Contractor will assist in addressing specific project challenges through pre-
construction services. The Contracting Agency may consider the need for Contractor input on issues such
as operations of the facility during construction, tenant occupancy, public safety, delivery of an early budget
or GMP, financing, historic preservation, difficult remodeling projects and projects requiring complex phasing
or highly coordinated scheduling.

{2) Authority. Contracting Agencies shall use the CM/GC form of contracting enly in accordance with the
requirements of these rules. See particularly Rule 137-0498-0620 on "Use of Alternative Contracting
Methods".

(3} Selection. CM/GC selection criteria may include those factors set forth above in Rule 137-049-
06840(2)(b).

{4) Basis for Payment. The CM/GC process adds specified Construction Manager services to traditiohal
General Contractor services, requiring full Contract performance within a negotiated Guaranteed Maximum
Price (GMP}. The basis for payment is reimbursable direct costs as defined under the Contract, plus a fee
constituting full payment for Work and services rendered, which together shall not exceed the GMP. See
GMP definition at Rule 137-049-0610(7) and Pricing Mechanisms at Rule 137-049-0660.

(5) Contract Requirements. Contracting Agencies shall conform their CM/GC contracting practices to the
following requirements:

(a) Setting the GMP. The GMP shall be set at an identified time consistent with industry practice, after
suppaorting information reasonably considered necessary to its use has been developed, and the supperting
information shall define with particularity both what is included and excluded from the GMP. A set of
drawings and Specifications shall be produced establishing the GMP scope.

(b) Adjustments to the GMP. The Centract shall clearly identify the standards or factors under which
changes or additional Work will be considered outside of the Work scope that warrants an increase in the
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GMP, as well as criteria for decreasing the GMP. The GMP shall not be increased without a concomitant
increase to the scope defined at the establishment of the GMP or most recent GMP amendment.

(c) Cost Savings. The Contract shall clearly identify the disposition of any cost savings resulting from
completion of the Work below the GMP; that is, under what circumstances, if any, the CM/GC might share in
those cost savings, or whether they accrue only fo the Contracting Agency's benefit. (Note that unless there
is a clearly articulated reason for sharing such cost savings, they should accrue to the Contracting Agency.}
(d) Cost Reimbursement, The Confract shall clearly identify what items or categories of items are eligible for
cost reimbursement within the GMP, including any category of "General Conditions” (a general grouping of
direct costs that are not separately invoiced, subcontracted or included within either overhead or fee), and
may also incorporate a mutually-agreeable cost-reimbursement standard.

(e) Audit. Cost reimbursements shall be made subject to final audit adjustment, and the Contract shall
establish an audit process to ensure that Contract costs are allowable, properly allocated and reasonable.
(f) Fee. Compensation for the CM/GC's services shall be paid on the basis of a fee that is inclusive of profit,
overhead and all other indirect or non-reimbursable costs. Costs determined to be included within the fee
should be expressly defined wherever possible. The fee, first expressed as a proposed percentage of all
reimbursable costs, shall be identified during and become an element of the selection process. It shall
subsequently be expressed as a fixed amount when the GMP is established.

(g) Incentives. The Contract shall cleatly identify any economic incantives, the specific criteria that apply
and their relationship to other financial elements of the Confract (including the GMP).

(h) Controlled Insurance Programs. For projects anticipated to exceed $75 Million, the Contract shall clearly
identify whether an Owner Controlled or Contractor Controlled Insurance Program is anticipated or
allowable. [f so, the Contract shall clearly identify {1} anticipated cost savings from reduced premiums,
claims reductions and other factors, {2} the allocation of cost savings, and (3) safety responsibilities andfor
incentives.

(i) Early Work. The RFP shalf clearly identify, whenever feasible, the circumstances under which any of the
following activities may be authorized and undertaken for compensation prior to establishing the GMP:

(A) Early Procurement of materials and supplies;

(B} Early release of Bid packages for such things as site development; and

(C) Other advance Weork related to critical components of the Contract.

(j) Subcontractor Selection. The Contract shall clearly describe the methods by which the CM/GC shall
publicly receive, open and record Bids or price quotations, and competitively select subconiractors to
perform the Contract Work based upon price, as well as the mechanisms by which the Contracting Agency
may waive those requirements. The documenis shall also describe completely the methods by which the
CMIGC and its affillated or subsidiary entities may compete to perform the Work, including, at a minimum,
advance nofice to the public of the CM/GC's intent to compete and a public Opening of Bids or quotations by
an independent party.

{k) Subcontractor Approvals and Protests. The Gontract shall clearly establish whether the Coniracting
Agency must approve subcontract awards, and to what exient, if any, the Contracting Agency will resolve
Procurement protests of subcontractors and suppliers, The related precedures and reporting mechanisms
shall be established with certainty, including whether the CMIGC acts as the Contracting Agency's
representative in this process and whether the CM/GC’s subcontracting records are considered to be public
records. In any event, the Contracting Agency shall retain the right to monitor the subcontracting process in
order to protect Contracting Agency’s inferests.

() CM/GC Self-Performance. Whenever feasible, the Contract shall establish the elements of Work the
CM/GC may self-perform without competition, including, for example, the Work of the job-site general
conditions. In the alternative, the Contract shall include a process for Contracting Agency approval of
CM/GC self-performance,

(m) Socio-Economic Programs. The Contract shall clearly identify conditions relating to any required socio-
economic programs (such as Affirmative Action or Prison Inmate Labor Programs), including the manner in
which such programs affect the CM/GC's subcontracting requirements, the enforcement mechanisms
available, and the respective responsibilities of the CM/GC and Contracting Agency.

Stat. Auth.: ORS 279A.065
Stats. implemented: ORS 297C.335 & ORS 279C.380(2)

CONTRACT PROVISIONS
137-049-0800
Required Contract Clauses

Contracting Agencies shall inciude in all formal Solicitations for Public Improvement Contracts all of the ORS
Chapter 279C required Contract clauses, as set forth in the checklist contained in Rule 137-048-0200{1)(c}
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regarding Solicitation Documents. The following series of rules provide further guidance regarding particular
Public Contract provisions.

Stat. Auth.: ORS 272A.065
Stats. Implemented: ORS 297C.505 {o ORS 279C.545 & ORS 279C.800 to 279C.870

137-049-0810

Waiver of Delay Damages Against Public Policy

Contracting Agencies shall not place any provision in a Public Improvement Contract purporting to waive,
release, or extinguish the rights of a Contractor fo damages resulting from a Contracting Agency's
unreasonable delay in performing the Contract. However, Contract provisions requiring notice of delay,
providing for alternative dispute resolution such as arbitration (where allowable) or mediation, providing
other procedures for settling contract disputes, or providing for reasonable liquidated damages, are
permissible.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.315

137-049-0815

BOLI Public Works Bond

Pursuant to ORS 279C.830(3), the specifications for every Public Works Contract shall contain a provision
stating that the Contractor and every subcontractor must have a Public Works bond filed with the
Construction Contractors Board before starting Work on the project, unless otherwise exempt. This bond is
in addition to performance bond and payment bond requirements, See BOLI rule at OAR 839-025-0015.

Stat. Auth. ORS 279A.065
Stats. Implemented: ORS 279C.830

137-049-0820

Refainage

{1} withholding of Retainage. Except to the extent a Contracting Agency's enabling laws require
otherwise, a Contracting Agency shali not retain an amount in excess of five percent of the Contract Price
for Work completed. If the Contractor has performed at least 50 percent of the Coniract Work and is
progressing satisfactorily, upon the Contractor's submission of Written application containing the surety's
Written approval, the Contracting Agency may, in its discretion, reduce or eliminate retainage on any
remaining progress payments. The Contracting Agency shall respond in Writing fo all such applications
within a reasonable time. When the Contract Work is 97-1/2 percent completed, the Contracting Agency
may, at its discretion and without applicaticn by the Contractor, reduce the retained amount to 100 percent
of the value of the remaining unperformed Contract Work. A Contracting Agency may at any lime reinstate
retainage. Retainage shall be included in the final payment of the Contract Price.

(2) Form of Retainage. Unless a Contracting Agency that reserves an amount as retainage finds in writing
that accepting a bond or instrument described in part (a) or (b) of this section poses an extraordinary risk
that is not typically associated with the bond or instrument, the Contracting Agency, in lieu of withholding
moneys from payment, shall accept from the Contractor:

(a) Bonds, securities or other instruments that are deposited and accepted as provided in subsection (4){(a)
of this rule; or

(b} A surety bond deposited as provided in subsection (4)(b) of this rule.

(3) Deposit in interest-bearing accounts. Upon request of the Contractor, a Contracting Agency shall
deposit cash retainage in an interest-bearing account in a bank, savings bank, trust company, or savings
association, for the benefit of the Contracting Agency. Earnings on such account shall accrue to the
Contractor.

(4) Alternatives to cash retainage. In lieu of cash retainage to be held by a Confracting Agency, the
Contractor may substitute one of the following:

(a) Deposit of bonds, securities or other instruments:

(A) The Contractor may deposit bonds, securities or other instruments with the Confracting Agency ot in any
bank or trust company to be held for the benefit of the Contracting Agency. If the Contracting Agency
accepts the deposit, the Contracting Agency shall reduce the cash retainage by an amount equal to the
value of the bonds and securities, and reimburse the excess to the Contractor.

(B) Bonds, securities or other instruments deposited or acquired in lieu of cash retainage must be of a
character approved by the Oregon Depariment of Administrative Services, which may include, without
limitation:

(i) Bills, certificates, notes or bonds of the United States.
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(i) Other obligations of the United States or agencies of the United States.

(iii) Obligations of a corporation wholly owned by the Federal Government.

(iv) Indebtedness of the Federal National Mortgage Association.

(v) General obligation bonds of the State of Oregon or a political subdivision of the State of Oregon.

(vii) Irrevocable letters of credit issued by an insured institution, as defined in ORS 706.008.

(C) Upon the Contracting Agency's determination that all requirements for the protection of the Contracting
Agency's interests have been fulfilled, it shail release to the Contractor all bonds and securities deposited in
lieu of retainage.

{b) Depaosit of surety bond. A Contracting Agency, at its discretion, may allow the Contractor to deposit a
surety bond in a form acceptable to the Contracting Agency in lieu of all or a portion of funds retained or to
be retained. A Contractor depositing such a bond shall accept surety bonds from its subcontractors and
suppliers in lieu of retainage. In such cases, retainage shall be reduced by an amount equal to the value of
the bond, and the excess shall be reimbursed.

{5) Recovery of costs. A Contracting Agency may recover from the Contractor all costs incurred in the
proper handling of retainage by reduction of the final payment.

(6) Additional Retainage When Certified Payroll Statements Not Filed. Pursuant to ORS 279C.845(7), if
a Contractor is required to file certified payroll statements and fails to do so, the Contracting Agency shall
retain 25 percent of any amount eamed by the Contractor on a Public Works Contract until the Contractor
has filed such statements with the Contracting Agency. The Contracting Agency shall pay the Confractor
the amount retained under this provision wilhin 14 days after the Contractor files the certified statements,
regardless of whether a subcontractor has filed such statements (but see ORS 270C.845(1) regarding the
requirement for both contractors and subcontractors to file certified statements with the Contracting Agency).
See BOLI rute at OAR 839-025-0010,

Stat. Auth.: ORS 279A.065 & ORS 279C.845
Stats. Implemented: ORS 279C.560, ORS 279C.570 & ORS 701.420

137-049-0830

Contractor Progress Payments

(1) Request for progress payments. Each month the Contractor shall submit to the Confracting Agency its
Written request for a progress payment based upon an estimated percentage of Contract completion. At the
Contracting Agency's discretion, this request may also include the value of material to be incorporated in the
complefed Work that has been delivered to the premises and appropriately stored. The sum of these
estimates is referred to as the "value of completed Work." With these estimates as a base, the Contracting
Agency will make a progress payment to the Contractor, which shall be equal to: (i) the value of completed
Work; (i) less those amounts that have been previously paid; (iii} less other amounts that may be deductible
or owing and due to the Contracting Agency for any cause; and (iv) less the appropriate amount of
retainage.

(2} Progress payments do not mean acceptance of Work. Progress payments shall not be construed as
an accepfance or approval of any part of the Work, and shall not relieve the Contractor of responsibility for
defective workmanship or material.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.570

137-049-0840

Interest

(1) Prompt payment policy. A Contracting Agency shalt pay prompily all paymenfs due and owing to the
Contractor on Contracts for Public Improvements.

(2) Interest on progress payments. Late payment interest shall begin to accrue on payments due and
owing on the earlier of 30 Days after receipt of invoice or 15 Days after Contracting Agency approval of
payment (the "Progress Payment Due Date"). The interest rate shall equal three times the discount rate on
90-day commercial paper in effect on the Progress Payment Due Date at the Federal Reserve Bank in the
Federal Reserve district that includes Oregon, up to a maximum rate of 30 percent.

(3) Interest on final payment. Final payment on the Contract Price, including retainage, shall be due and
owing no later than 30 Days afier Contract completion and acceptance of the Work. Late-payment interest
on such final payment shall thereafter accrue at the rate of one and one-half percent per month uniil paid.
(4) Settlement or judgment interest. In the event of a dispule as to compensation due a Contractor for
Work performed, upon setifement or judgment in favor of the Contracior, interest on the amount of the
settlement or judgment shall be added to, and not made part of, the settlement or judgment. Such interest,
at the discount rate on 90-day commercial paper in effect at the Federal Reserve Bank in the Federal
Reserve District that includes Oregon, shall accrue from the later of the Progress Payment Due Date, or
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thirty Days after the Contractor submitted a claim for payment to the Contracting Agency in Writing or
otherwise in accordance with the Contract requirements.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.570

137-049-0850

Final Inspection

{1) Notification of Completion; inspection. The Contractor shall notify the Contracting Agency in Writing
when the Contractor considers the Contract Work completed. Within 15 Days of receiving Contractor's
notice, the Contracting Agency will inspect the project and project records, and will either accept the Work or
notify the Contractor of remaining Work to be performed.

(2) Acknowledgment of acceptance. When the Contracting Agency finds that all Work required under the
Contract has been completed satisfactorily, the Contracting Agency shall acknowledge acceptance of the
Work in Writing.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.570(8)

137-049-0860

Public Works Confracts

(1) Generally. ORS 279C.800 to 279C.870 regulates Public Works Contracts, as defined in 279C.800(6),
and requirements for payment of prevailing wage rates. Also see administrative rules of the Bureau of Labor
and Industries (BOLI) at OAR chapter 838.

(2) Required Contract Conditions. As detailed in the above statutes and rules, every Public Works
Contract must contain the following provisions:

{a) Confracting Agency authority to pay certain unpald claims and charge such amounts to Confractors, as
set forth in ORS 279C.515(1).

{h) Maximum hours of labor and overtime, as set forth in ORS 279C.520(1).

{c} Employer notice to employees of hours and days that employees may be required to work, as set forth in
ORS 279C.520(2).

(d) Contractor required payments for ceriain services related to sickness or injury, as set forth in ORS
279C.530.

{e) A requirement for payment of prevailing rate of wage, as set forth in ORS 279C.830(1). If both state and
federal prevaifing rates of wage apply, the contract and every subcontract must provide that all workers must
be paid the higher of the applicable state or federal prevailing rate of wage.

() A requirement for filing a public works bond by contractor and every subcontractor, as set forth in ORS
279C.830(2),

(3} Requirements for Specifications. The Specifications for every Public Works Confract, consisting of the
procurement package (such as the project manual, Bid or Proposal booklets, request for quotes or similar
procurement Specifications), must contain the following provisions:

{(a) The state prevailing rate of wage, and, if applicable, the federal prevailing rate of wage, as required by
ORS 279C.830{1)a):

{A) Physlcally contained within or atlached to hard copies of procurement Specifications;

(B) Included by a statement incorporating the applicable wage rate publication into the Specifications by
reference, in compliance with OAR 839-025-0020; or, (jii) when the rates are available electronically or by
internet access, the rates may be incorporated into the Spedifications by referring to the rates and providing
adequate information on how to access them in compliance with OAR 838-025-0020.

{b) If both state and federal prevailing rates of wage apply, a requirement that the contractor shall pay the
higher of the applicable state or federal prevailing rate of wage to all workers. See BOLI rules at GAR 839-
025-0020 and 0035.

{c) A requirement for filing a public works bond by contractor and every subcontractor, as set forth in ORS
279C.830(2).

Stat. Auth.: ORS 279A,065

Stats. Implemented: ORS 279C.800 - 279C.870, OL 2011, ch 458

Hist.: DOJ 11-2004, f. 9-1-04, cert, ef. 3-1-05; DOJ 20-2005, . 12-27-05, cerl. ef. 1-1-06; DOJ 19-2007, f.
12-28-07, cert. ef. 1-1-08; DOJ 15-2009, f. 12-1-09, cert. ef. 1-1-10; DOJ 10-2011, f. 11-29-11, cert. ef. 1-1-
12
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137-049-0870

Specifications; Brand Name Products

(1) Generally. The Contracting Agency's Solicitation Document shall not expressly or implicitly require any
product by brand name or mark, nor shall it require the product of any particular manufacturer or seller,
except pursuant to an exemption granted under ORS 279C.345(2).

{2) Equivalents. A Contracting Agency may identify products by brand names so long as the following
language: "approved equal”; "or equal®; "approved equivalent" or "equivalent," or similar language is
included in the Solicitation Document. The Contracting Agency shall determine, in its sole discretion,
whether an Offeror's alternate product is "equal” or "equivalent."

Stat. Auth.: ORS 279A.065
Stats. implemented: ORS 279C.345

137-049-0880

Records Maintenance; Right to Audit Records

(1) Records Maintenance; Access. Contractors and subcontractors shall maintain all fiscal records
relating to Contracts in accordance with generally accepted accounting principles ("GAAP"). In addition,
Contractors and subcontractors shall maintain all other records necessary to clearly document {i} their
performance; and {ii) any claims arising from or relating to their performance under a Public Contract.
Contractors and subcontractors shall make all records pertaining to their performance and any claims under
a Contract (the books, fiscal records and all other records, hereafter referred to as "Records"} accessible o
the Contracting Agency at reasonable times and places, whether or not litigation has been filed as to such
claims.

(2) Inspection and Audif. A Contracting Agency may, at reasonable times and places, have access to and
an opportunity to inspect, examine, copy, and audit the Records of any Persen that has submitted cost or
pricing data aceording to the terms of a Contract to the extent that the Records relate to such cost or pricing
data. If the Person must provide cost or pricing data under a Contract, the Person shall maintain such
Records that relate to the cost or pricing data for 3 years from the date of final payment under the Contract,
unless a shorter period is otherwise authorized in Writing.

(3} Records Inspection; Contract Audit. The Contracting Agency, and its authorized representatives,
shall be entitled to inspect, examine, copy, and audit any Contractor's or subcontractor's Records, as
provided in section 1 of this rule. The Contractor and subcontractor shall maintain the Records and keep the
Records accessible and available at reasonable fimes and places for a minimum period of 3 years from the
date of fina] payment under the Contract or subcontract, as applicable, or until the conclusion of any audit,
controversy or litigation arising out of or related to the Contract, whichever date is lafer, unless a shorter
period is otherwise authorized in Writing.

Stat. Auth.: ORS 279A.065
Stats, Implemented: ORS 279A.030, ORS 279C.375, ORS 279C.380 & ORS 279C.440

137-049-0830

Confracting Agency Payment for Unpaid Labor or Supplies

(1) Contract incomplete, If the Contract is still in force, the Contracting Agency may, in accordance with
ORS 279G.515(1), pay a valid claim to the Person furnishing the labor or services, and charge the amount
against payments due or to become due to the Contractor under the Contract. If a Contracting Agency
chooses to make such a payment as provided in ORS 279C.515(1), the Contractor and the Contractor's
surety shall not be relieved from liability for unpaid claims.

(2) Contract completed. If the Contract has been completed and all funds disbursed to the prime
Contractor, all claims shall be referred to the Contractor's surety for resolution. The Contracting Agency
shall not make payments to subcontractors or suppliers for Work already paid for by the Contracting Agency.

Stat. Auth.: ORS 279A.065
Stats. Implemented:; ORS 279C.515

137-049-0900

Contract Suspension; Termination Procedures

{1} Suspension of Work. In the event a Contracting Agency suspends performance of Work for any reason
considered by the Contracting Agency fo be in the public interest other than a labor dispute, the Contractor
shall be entitled to a reasonable extension of Contract time, and to reasonable compensation for all costs,
including a reasonable allowance for related overhead, incurred by the Contractor as a result of the
suspension,

(2) Termination of Contract by mutual agreement for reasons other than default.
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(a) Reasons for termination. The parties may agree to terminate the Contract or a divisible portion thereof if;
{A} The Contracting Agency suspends Work under the Contract for any reason considered to he in the
public interest (other than a fabor dispute, or any judicial proceeding relating to the Wark filed to resolve a
labor dispute); and

(B) Circumstances or conditions are such that it is impracticable within a reascnable time to proceed with a
substantial portion of the Work.

(b} Payment. When a Confract, or any divisible portion thereof, is terminated pursuant to this section (2), the
Contracting Agency shall pay the Contractor a reasonable amount of compensation for preparatory Work
completed, and for costs and expenses arising out of termination. The Contracting Agency shall also pay for
all Work completed, based on the Contract Price. Unless the Work completed is subject to unit or itemized
pricing under the Contract, payment shall be caiculated based on percent of Contract completed. No claim
for loss of anticipated profits will be allowed.

(3) Public interest termination by Contracting Agency. A Contracting Agency may include in its
Contracts terms detailing the circumstances under which the Contractor shall be entitled to compensation as
a matter of right in the event the Contracting Agency unilaterally terminates the Contract for any reason
considered by the Contracting Agency to be in the public interest.

{4) Responsibility for completed Work. Termination of the Contract or a divisible portion thereof pursuant
to this rule shall not relieve either the Contractor or its surety of liability for claims arising out of the Work
performed.

(5) Remedies cumulative. The Contracting Agency may, at its discretion, avail itself of any or all rights or
remedies set forth in these rules, in the Contract, or available at law or in equity.

(6) Application of this rule does not apply to suspension of the work or termination of the Contract as a result
of Contractor's violation of any provision of law or Contract term.

Stat. Auth.: ORS 278A.065
Stats. Implemented: ORS 279C.650, ORS 279C.326, ORS 279C.655, ORS 279C.660, ORS 279C.665 &
ORS 279C.670

137-042-0910

Changes to the Work and Contract Amendments

(1) Definitions for Rule, As used in this rule:

(a) "Amendment’ means a Written modification to the terms and conditions of a Public Improvement
Contract, other than by Changes to the Work, within the general scope of the original Procurement that
requires mutual agreement between the Contracting Agency and the Contractor.

(b} "Changes to the Work" means a mutually agreed upon change order, or a construction change directive
or other Written order issued by the Contracting Agency or its authorized representatives to the Contractor
requiring a change in the Work within the general scope of a Public Improvement Contract and isstted under
its changes provisions in administering the Contract and, if applicable, adjusting the Contract Price or
contract time for the changed work.

(2) Changes Provisions, Changes to the Work are anticipated in construction and, accordingly,
Contracting Agencies shall include changes provisions in all Public Improvement Confracts that detail the
scope of the changes clause, provide pricing mechanisms, authorize the Contracting Agency or its
authorized representatives to issue Changes to the Work and provide a procedure for addressing Confractor
claims for additional time or compensation. When Changes to the Work are agreed to or issued consistent
with the Contract’s changes provisions they are not considered to be new Procurements and an exemption
from competitive bidding is not required for their issuance by Contracting Agencies.

{3) Change Order Authority. Contracting Agencies may establish internal limitations and delegations for
autherizing Changes to the Work, including dollar limitations. Dollar limitations on Changes to the Work are
not set by these Rules, but such changes are limited by the above definition of that term.

{4) Contract Amendments, Contract Amendments within the general scope of the original Procurement
are not considered to be new Procurements and an exemption from competitive bidding s not required in
order to add components or phases of Work reasonably related to the work described in the Solicitation
Document. Amendments to a Public Improvement Contract may be made only when:

(a) They are within the general scope of the original Procurement;

(b) The field of competition and Contractor selection would not likely have been affected by the Contract
maodification. Factors to be considered in making that determination include similarities in Work, project site,
relative dollar values, differences in risk allocation and whether the original Procurement was accomplished
through Competitive Bidding, Competitive Proposals, competitive quotes, sole source or Emergency
contract;

(c) In the case of a Contract obtained under an Alternative Contracting Method, any additional Work was
specified or reasonably implied within the findings supporting the competitive bidding exemption; and

{d) The Amendment is made consistent with applicable legal requirements.
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Stat. Auth.. ORS 279A.065
Stats. Implemented: ORS 279A.0685 & ORS 279C.400(1)
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PUBLIC CONTRACTING RULES - 2012

CLASS EXEMPTIONS

E-1 Purpose and Statutory Authority

These rules establish classes of public confracts which are exempt from the formal competitive solicitation
requirements of the Public Contracting Code. These exemptions may be used by Contracting Agency without
additional findings of fact except as otherwise set forth herein. These exemptions are in addition to all contracting
exemptions as set forth in the Code and Contracting Agency's Public Contracting Rules, Divisions 46, 47, 48, and 49.
Additional contracts or classes of contracts may be expressly exempted from competitive sclicitation requirements by
ordinance or resofution of Contracting Agency pursuant to Contracting Agency Rules and ORS 279[3.085 or
279C.335.

E-2 Advertising Contracts

Contracting Agency may purchase advertising without a competitive process, regardless of dollar vaiue and including
that intended for the purpose of giving public or legal notice.

E-3 Equipment Repair and Overhaul

Contracting Agency may enter into a public contract for the purchase of services, equipment or supplies for
maintenance, repair or conversion of existing equipment, if required for efficient utilization of such equipment.

E-4 Contracts for Price Regulated ltems

Contracting Agency may, regardless of dollar value and without competitive bidding, contract for the direct purchase
of goods ar services where the rate or price for the goods or services being purchased is established by federal,
state, or local regulatory authority.

E-5 Copyrighted Materials

Contracting Agency may, withoul competitive bidding and regardless of dollar amount, purchase copyrighted
materials if there is only one supplier available within a reasonable purchase area for such goods. Examples of
copyrighted materials covered by this exemption may include, but are not necessarily limited to, new books,
periodicals, workbooks, curriculum materials, reference materials, audio and visual media, and non-mass-marketed
software.

E-6 Investment Contracts

Contracting Agency may, without competitive bidding, and regardless of dollar amount, contract for the purpose of the
investment of public funds or the borrowing of funds by Confracting Agency when such investment or borrowing is
confracted pursuant fo duly enacted statute, ordinance, charter, or Constitution.

E-7 Requirements Contracts

{1 Gontracling Agency may enter into requirements contracts whereby it is agreed to purchase goods or
services for an anticipated need at particular prices, provided the original contract is let by a competitive procurement
process.

(2) Purchase may also be made at prices established by a requirement contract or other agreement betwaen

another public body and a contractor, if the requirement contract was established by a competitive procurement
process.
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{3} The term of any requirement contract, including renewals, shall not exceed five years.

E-8 Office Copler Purchases

(1) Contracting Agency may enter into multiple requirements contracts for either the purchase, rental or lease of
office copying equipment, Except for this multiple award exemption, such contracts shall otherwise conform to the
requirements of Public Contracting Rule E-7.

2 In exercising this exemption, Contracting Agency shall fully consider the operating capabilities, limitations
and cost of each brand or model and select the brand which will produce the best combination of performance and
cost per copy for each application,

E-9 Manufacturer Direct Supplies

Contracting Agency may purchase goods directly from a manufacturer without a competitive solicitation process if a
large velume purchase is required and the cost from the manufacturer is the same or less than the cost the
manufacturer charges to its distrioutor(s). Procurements of this type are made on a contract-by-contract basis, and
are not requirements contracts.

E-10 Gasoline, Diesel Fuel, Heating Qil, Lubricants and Asphalt

Contracting Agency is exempt from competitive bidding requirements for the purchase of gasoline, diesel fuel,
heating oil, lubricants and asphalts if Contracting Agency seeks competitive quotes from at least three vendors in the
area, and accepts guotes from all vendors in the area who offer quotes, and Contracting Agency makes its purchase
from the least expensive source, and retains written justification for the purchase made.

E-11 Hazardous Material Removal; Oil Cleanup

Contracting Agency may enter into public contracts without competitive bidding, regardless of dollar amount, when
ordered to clean up ofl or hazardous waste pursuant to the authority granted the Department of Environmental Quality
{DEQ) under ORS Chapter 466, and such DEQ order necessitates the prompt establishment and perfermance of the
contract in order to comply with the statutes regarding spill or release of oil or hazardous material that have created
an emergency condition. Comprehensive cleanup rules are set forth at OAR 340-122-205 to 340-122-360. In
exercising its authority under this exemption Contracting Agency shall:

(a) To the extent reasonable under the circumstances, encourage competition by attempting to make
informal solicitations or to obtain informal quotes from potential suppliers of goods or services;

(b} Make written findings describing the circumstances requiring cleanup or a copy of the DEQ order
ordering such cleanup;

{c) Record the measures taken under subsection (a) of this section to encourage compefition, the
amount of the quotes or proposals obtained, if any, and the reason for selecting the contractor selected.
E-12 Insurance, Employee Benefit
Contracting Agency may purchase employee benefit insurance without a competitive solicitation process, regardiess
of dollar amount.
E-13 Medical and Laboratory Supplies
Contracting Agency is not required to purchase the following specified laboratory and medical supplies on the basis
of a single award to the lowest responsible bidder, but instead may purchase different brands of the same item by

awarding confracts, after competitive bidding, to the iowest responsible bidder for each brand, The laboratory and
medical supplies affected by this rule include, but are not imited to:
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)] Drugs, biologicals, blood fractions, and blood components;

(2) Intravenous solutions and associated supplies for administration;,
{3) Microbiologicals, biochemicals, and diagnostic reagents,

(4} Surgical dressings;

(5} Heart valves;

{6} E£.E.G., E.K.G,, electrodes, charts, and associated supplies;
(7} Sterilizing wraps;

(8) Catheters, medical tubes, and associated supplies;

(9) Surgical and orthopedic instruments;

(10) Hearing aids;

(11) Pacemakers;

{12) Dental supplies;

(13) Labeoratery small package chemicals;

(14) Biclogy supplies; and

{15) Therapeutic or cosmetic implants.

E-14  Concession Agreements

(1) A concession agreement is a contract that authorizes and requires a private entity or individual to promote or
sell, for its own business purposes, specified types of goods or services from a site within a building or upon land
owned or controlled by Contracting Agency, and under which the concessionaire makes payments to Contracting
Agency based, in whole or in part, on the concessionairg’s sales revenues. The term “concession agreement’ does
not include an agreement which is merely a flat-fee or per-foot rental, lease, license, permit, or other arrangement for
the use of public property.

(2) Concession agreemants are not required to be competitively bid. However, when it is in Contracting
Adency's best interests to do so and in Contracting Agency’s sole discretion, Contracting Agency may obtain
competitive proposals for concession agreements using the procedures described in ORS 279B.060.

USED PERSONAL PROPERTY

E-15 Used Personal Property, Purchase of

(1) Subject to the provisions of this rule, Contracting Agency may purchase used property or equipment without
competitive bidding and without obtaining competitive quotes, if it has determined that the purchase wilt be unlikely to
encourage favoritism or substantially diminish competition, and will either result in cost savings to Contracting Agency
or the public, or otherwise promote the public interest in a manner that could not be realized by a formal competitive
solicitation process.

(2) "Used petsonal property or equipment" is property or equipment which has been placed in its intended use
by a previous owner or user for a period of time recognized in the relevant trade or industry as qualifying the personal
property or equipment as "used," at the time of Contracting Agency purchase. "Used personal property or equipment”
generally does not include property or equipment if Contracting Agency was the previous user, whether under a
lease, as part of a demonstration, trial or pilot project, or similar arrangement.
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(3} For purchases of used personal property or equipment, Contracting Agency shall, where feasible, obtain
three compelitive quotes, unless Contracting Agency has determined and documented that a purchase without
obtaining competitive quotes will be unlikely fo encourage favoritism or substantially diminish competition and will
either result in substantial cost savings to Contracting Agency or the public, or otherwise promote public interest in a
manner that could not be realized by a formal competitive solicitation process.

E-16  Surplus Personal Property, Disposition of

(1) Contracting Agency may dispose of surplus personal property by any means determined to be in the best
interest of Contracting Agency, including but not limited to: fransfer to other departments; donation to other
government agencies, or non-profit organizations; negotiated or advertised sale; trade; auction; liquidation through
commercially recognized third party liquidator; or destruction.

(2) Prior to surplusing property, Contracting Agency must find that the chosen disposition will substantially
promote the public interest in a manner that could not practicably be realized by a competitive solicitation process
and either that the disposition will result in a cost savings to Agency or will probably result in a higher net retum than
if the property were sold by a competitive solicitation process.

(3) All items of personal property having a residual vaiue of more than $10,000 are subject to prior authorization
of the local contract review board.

PERSONAL SERVICES

E-17 Personal Services for Other than Architect, Engineer, Photogrammetrists, Transportation Planners
and Land Surveying Services

(1) Either the following procedures or those set forth in Contracting Agency's Public Contracting Rules, Division
47, will be used to retain the services of independent contractors, other than architects, engineers, land surveyors, or
other professionals otherwise exempt from these Rules or the Code.

(2) Nothing in this section shall apply to the employment of regular Contracting Agency employees unless
otherwise approved by the [ocal contract review board or its designee, or personat service contract.

(3) Unless otherwise approved by Contracting Agency, personal service contracts shall reguire the contraclor fo
defend, indemnify, and hold harmless Contracting Agency, its officers, agents and employees from and against any
and all claims or demands for damages of any kind arising out of or connected in any way with the contractor's
performance thereunder and shall include a waiver of contractor's right o indemnification and defense under the
Oregon Tort Claims Act,

(4) Unless otherwise approved by Contracting Agency, all personal service contracts shall contain a provision
requiring the person or entity providing the service to obtain and maintain liability insurance coverage in at least
Contracting Agency’s tort liability limits, naming Contracting Agency as an additional named insured during the life of
the contract.

{5} All personal service condracts shall contain all contract provisions mandated by State law. These provisions
may be incorporated in the personal service contract by reference to State law, unless State law provides otherwise.
Contracting Agency's Attorney’s Office will prepare model contract provisions for use in Contracting Agency personal
service contracts.

(6) The following procedure shall be observed in the selection of personal service contractors:

{(a} For personal service contracts involving an anticipated fee of $10,000 or less per annum,
Contracting Agency may negotiate a contract for such services with any qualified contractor it selects.

(b} For personal service contracts involving an anticipated fee of more than $10,000 per annum,
Contracting Agency shall solicit at least three (3) prospective contractors who shall appear to have at least minimum

qualifications for the proposed assignment, notify each prospective contractor in reasonable detail of the proposed
assignment, and determine the prospective contractor's interest and abifity to perform the proposed assignment.
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(c} Contracting Agency may arrange for any or all interested prospective contractors to be interviewed
for the assignment by an appropriate Contracting Agency employee or by an interview commiitee.

(d) Following a review of the qualifications and interview, where conducted, of the interested
prospective contractors, Gonfracting Agency may select the prospective contractor, and shall prepare a personal
service contract.

{7 The above provisions regarding selection procedures do not apply to extensions, amendments,
medifications or supplements to executed personal service contracts.
(8) Criteria to be considered in the evaluation and selection of a personal service contractor may include, butis
not limited to:

{a} Total cost of services to Contracting Agency,

{b} Specialized experience in the type of work to be performed.

(c} Capacity and capability to perform the work, including any specialized services within the time

limitations for the wark,

(d) Educational and professional record, including past record of performance on contracts with
governmental agencies and private parties with respect to cost control, quality of work, ability to meet schedules, and
contract administration, where applicable.

(e} Availability to perform the assignment and familiarity with the area in which the spedcific work is
located, including knowledge of design or techniques peculiar fo it, where applicable.

(f) Any other factors relevant to the particular contract.
(9) The selection procedures described in this section may be waived by Contracting Agency, in its discretion,

where an emergency exists that could not have been reasonably foreseen which requires such prompt execution of a
contract to remedy the situation that there is not sufficient time to permit utilization of these selection procedures.

{10) Contracting Agency or its designee is authorized to sign all personal service contracts, unless otherwise
established by Contracting Agency policy.

(11) Nothing contained in this section shall preclude Contracting Agency from complying with provisions of
Federal or State law that require Contracting Agency to utilize a different selection or contracting procedure.

E-18 Insurance Conftracts

Contracts for insurance where either the annual or aggregate premium exceeds $10,000 must be let using one of the
following procedures:

)] Agent of Record; Contracting Agency may appoint a licensed insurance agent (“agent of record”) to perform
insurance services in connection with more than one insurance contract. Among the services to be provided is the
securing of competitive proposals from insurance carriers for all coverages for which the agent of recard is given
responsibility.

(a) Prior fo the selection of an agent of record, Contracting Agency shall make reasonable efforts to
inform known insurance agents in the competitive market area that it is considering such selection. These efforts
shall include a public advertisement in at least one newspaper of general circulation in the area where the contract is
to be performed. The advertisement shall generally describe the nature of the insurance that the public contracting
agency will require. If the amount of the annual premium for insurance, other than employee benefits insurance, is
likely to exceed $20,000 per year, such notice shall also include a public advertisement in at least one insurance
trade publication of general circulation in the state.

(b) Any appointment period shall not exceed five years. Agents may serve more than one appointiment
period. Agents must qualify for appointment prior to each period as if each appointment period were the first.
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(c} In selecting an agent of record, Contracting Agency shall select the agent(s) most likely to perform
the most cost-effective services.

2) Specific Proposals for Insurance Contracts: Contracting Agency may solicit propasals from licensed
insurance agents for the purpose of acquiring specific insurance contracts subject to the following conditions:

(a) Contracting Agency shall make reasonable efforts fo Inform known insurance agents in the
competitive market area of the subject matter of the contract, and to solicit proposals for providing the services
required in connection with the contract. Such efforts shall include public advertisements in at least one newspaper
of general circutation in the area where Contracting Agency is located. If the amount of annual premium for
insurance, other than employee benefits insurance, is likely to exceed $20,000 per year, such notice shall also
include a public advertisement in at least one insurance trade publication of general circulation in the state.

(b) Contracting Agency shall select an agent on the basis of the most competitive offer considering
coverage, premium cost, and service to be provided.
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TALENT URBAN RENEWAL AGENCY

GOODS AND SERVICES CONTRACT

The Talent Urban Renewal Agency (TURA) and John Southgate LLC hereby
enter into a contract for the purchase of goods and/or services in accordance with the
specifications and proposal provided.

Pursuant to ORS 279B.065 and section 137-047-0265 of the TURA’s adopted
public contracting rules, because the price for this Contract is less than or equal to
$10,000, TURA may award this contract without any competitive or solicitation process.

All terms of the following exhibits are hereby incorporated by reference into this
Contract, and Contractor agrees to comply with each:

(1) Exhibit A — Contractor Proposal
(2)  Exhibit B — Oregon Public Contracting Requirements for Goods and
Service Contracts

Together with this Contract, these documents comprise the “Contract Documents.” In
the case of a conflict, the terms of this Contract prevail, followed by Exhibit B, then
Exhibit A.

1. Term. The term of this Contract shall extend from its execution to delivery of the
goods or performance of the services as outline in Exhibit A on or before March
17, 2016, unless extended for additional periods of time upon written mutual
agreement of both parties. Notwithstanding this Term, TURA reserves the right
to terminate this Contract as outlined in this Contract.

2. Scope of Work. Contractor shall provide all materials, equipment, and services,
as specified in the attached Exhibit A.

3. Compensation.

3.1 Payment. Contractor shall provide the goods and/or perform the services
as described in Exhibit A for a maximum not to exceed total fee of $17,500

3.2 Invoices. Payments shall be based upon Contractor’s invoices submitted
to TURA, detailing Contractor’s fees and costs.

a. TURA will review Contractor’s invoice and within ten (10) days of
receipt notify Contractor in writing if the TURA disagrees with or disputes the
invoice or Project. If there are no such disputes, TURA shall pay the invoice
amount in full within thirty (30) days of invoice date.

b. If TURA fails to make any payment due Contractor within thirty (30)
days of the date on Contractor’s invoice therefore, late fees will be added to
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amounts due Contractor at the rate of 1.0 percent (1%) per month from the
original invoice date. Invoices in dispute are not subject to late fees until such
time as they are no longer in dispute.

Termination for Convenience.

This Contract may be terminated by mutual consent of the parties upon written
notice. In addition, TURA may terminate all or part of this Contract upon
determining that termination is in the best interest of TURA by giving seven (7)
days’ prior written notice of intent to terminate, without waiving any claims or
remedies it may have against Contractor. Upon termination under this
paragraph, Contractor shall be entitled to payment in accordance with the terms
of this Contract for Contract work completed and accepted before termination
less any previous amounts paid and any claim(s) TURA has against Contractor.
Pursuant to this paragraph, Contractor shall submit an itemized invoice for all
unreimbursed Contract work completed before termination and all Contract
closeout costs actually incurred by Contractor. TURA shall not be liable for any
costs invoiced later than thirty (30) days after termination unless Contractor can
show good cause beyond its control for the delay.

Termination for Cause. TURA may terminate this Contract effective upon
delivery of written notice to Contractor, or at such later date as may be
established by TURA, under any of the following conditions:

6.1 If TURA funding is not obtained and continued at levels sufficient to allow
for purchases of the indicated quantity of goods and/or services. The Contract
may be modified to accommodate a reduction in funds.

6.2 If federal or state regulations or guidelines are modified, changed, or
interpreted in such a way that the goods and/or services are no longer allowable
or appropriate for purchase under this Contract or are no longer eligible for the
funding proposed for payments authorized by this Contract.

6.3 If any license or certificate required by law or regulation to be held by
Contractor to provide the goods and/or services required by this Contract is for
any reason denied, revoked, or not renewed.

Termination for Default. If the TURA fails to perform in the manner called for in
this Contract or if the TURA fails to comply with any other provisions of the
Contract, the Contractor may terminate this Contract for default after giving the
TURA the notice and opportunity to cure required by this paragraph. Prior to
termination for default, the Contractor must give the TURA written notice of the
breach and of the Contractor’s intent to terminate. If the TURA has not entirely
cured the breach within fifteen (15) days of the date of the notice, then the
Contractor may terminate the Contract at any time thereafter by giving the TURA
a written notice of termination.
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If the Contractor fails to perform in the manner called for in this Contract or if the
Contractor fails to comply with any other provisions of the Contract, the TURA
may terminate this Contract for default. Termination shall be effected by serving
a notice of termination on the Contractor setting forth the manner in which the
Contractor is in default. The Contractor shall be paid the Contract price only for
goods provided and/or services performed in accordance with the manner of
performance as set forth in this Contract.

Remedies. In the event of breach of this Contract, the parties shall have the
following remedies:

71 If terminated under paragraph 6 by TURA due to a breach by Contractor,
TURA may complete the work either itself, by agreement with another contractor,
or by a combination thereof. If the cost of completing the work exceeds the
remaining unpaid balance of the total compensation provided under this
Contract, then Contractor shall pay to TURA the amount of the reasonable
excess.

7.2  In addition to the above remedies for a breach by Contractor, TURA also
shall be entitled to any other equitable and legal remedies that are available.

7.3  If TURA breaches this Contract, Contractor’s remedy shall be limited to
termination of the Contract and receipt of Contract payments to which Contractor
is entitled.

7.4  TURA shall not be liable for any indirect, incidental, consequential, or
special damages under the Contract or any damages arising solely from
terminating the Contract in accordance with its terms.

7.5 Upon receiving a notice of termination, and except as otherwise directed
in writing by TURA, Contractor shall immediately cease all activities related to the
services and work under this Contract.

Standard of Care. Contractor warrants that the goods to be provided and/or
services to be performed pursuant to this Contract shall be done in a good and
workmanlike manner and will conform to the highest standards prevalent in the
industry or business most closely involved in providing the goods and/or services
TURA is purchasing.

No Waiver of Legal Rights. TURA shall not be precluded or estopped by
completion or acceptance of the goods and/or services, or payment therefor,
from showing that the goods and/or services do not conform to this Contract.
TURA shall recover from Contractor such damages as TURA may sustain by
reason of Contractor’s failure to comply with the terms of this Contract. A waiver
of any breach of the Contract shall not be held as a waiver of any other
subsequent breach of this Contract.
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10.

11.

12.

13.

Notice. All notices provided for under this Contract shall be in writing and shall
be deemed to be duly served: 1) on the date of delivery if delivered in person; 2)
on the day after deposit if delivered by overnight courier; or 3) three days after
deposit if delivered by placing in the U.S. mail, first-class, postage prepaid. All
notices shall be addressed as follows, except that either part may change their
notice address at any time by delivering written notice of the new address to the
other party:

TURA: CONTRACTOR:

TALENT URBAN RENEWAL AGENCY John Southgate LLC

P.O. Box 445 1020 SW Taylor Street, Suite 440
Talent, OR 97540 Portland, OR 97205

Phone: (541) 535-1566 Phone: (503) 956-5853

Insurance. Contractor shall maintain the following limits of insurance:

Commercial General Liability Insurance:
Products/Completed Operations Aggregate: ~ $2,000,000 minimum
Each Occurrence: $1,300,000 minimum

Contractor shall: (a) provide the TURA with a copy of a current Certificate of
Insurance with the coverages listed above; (b) include TURA as an additional
insured for Commercial General Liability (subject to the terms and conditions of
the applicable Contractor insurance policy); and (c) ensure that all policies
provide a 30-day notice of cancellation to the named insured.

Indemnity. To the extent permitted by law, Contractor shall protect, defend,
indemnify and hold the TURA harmless from and against all claims, demands,
damages, costs, actions and causes of actions, liabilities, fines, penalties,
judgments, expenses and attorney fees, resulting from the injury or death of any
person or the damage to or destruction of property, or the infringement of any
patent, copyright, trademark or trade secret, arising out of the work performed or
goods provided under this Contract or Contractor’s violation of any law,
ordinance or regulation, contract provision or term, or condition of regulatory
authorization or permit, except for damages resulting from the sole negligence of
TURA.

Independent Contractor. Contractor shall be an independent contractor for all
purposes and shall be entitled to no compensation other than the compensation
provided for under this Contract. While TURA reserves the right to set various
schedules and evaluate the quality of Contractor’'s completed work, TURA cannot
and will not control the means and manner of Contractor’s performance.
Contractor is responsible for determining the appropriate means and manner of
performing work. Contractor is responsible for all federal and state taxes
applicable to compensation and payment paid to Contractor under the Contract
and will not have any amounts withheld by TURA to cover Contractor’s tax
obligations. Contractor is not eligible for any TURA fringe benefit plans.
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14.

15.

16.

17.

18.

19.

20.

Assignment. Contractor shall not assign or subcontract any of its obligations
under this Contract without TURA'’s prior written consent, which may be granted
or withheld in TURA’s sole discretion.

Governing Law. This Contract is to be governed by and under the laws of the
State of Oregon.

Consent to Jurisdiction. The parties hereby consent to jurisdiction of the Jackson
County Circuit Court, Jackson County, Oregon, over all legal matters pertaining
to this Contract, including, but not limited to, its enforcement, interpretation or
rescission.

Public Contracting Requirements. Contractor shall comply with all federal, state
and local laws and ordinances applicable to the work under this Contract,
including, without limitation, applicable provisions of the Oregon Public
Contracting Code including ORS 279B.020, 279B.220, 279B.230, and 279B.235,
as more particularly set forth in Exhibit B, attached hereto and incorporated
herein by this reference.

Arbitration. If any disputes, disagreements, or controversies arise between the
parties pertaining to the interpretation, validity, or enforcement of this Contract,
the parties shall, upon the request of TURA, submit such dispute to binding
arbitration under the Oregon Uniform Arbitration Act, ORS 36.600 et seq.
Arbitration shall be requested by delivering to the other party a written request for
arbitration. Within five (5) days of receipt of such request, the parties shall select
a mutually agreeable arbitrator and designate mutually agreeable rules of
arbitration. If the parties cannot agree upon an arbitrator within five (5) days, an
arbitrator may be appointed by the presiding judge of the Jackson County Circuit
Court, upon the request of either party submitted in accordance with ORS
36.645, 36.310. If the parties have not designated mutually agreeable rules of
arbitration at such time as the arbitrator is appointed, the arbitrator shall adopt
rules for the arbitration. The arbitrator’s decision shall be binding upon the
parties.

Attorney Fees In any litigation or arbitration between the parties arising from or in
any way pertaining to the interpretation or enforcement of this Agreement,
including any action for rescission of this Agreement, the prevailing party shall be
entitled to recover, as a part of any arbitration award or judgment, that party’s
costs and reasonable attorney’s fees incurred in connection with such
proceeding, at hearing or trial and on appeal.

Entire Agreement. This Contract shall be the exclusive Contract between the
parties for the Project. No modification of this Contract shall be effective unless
in writing and signed by an authorized representative of both parties, except as
otherwise authorized herein.
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21.  Signatures. This Contract is not effective unless and until it is approved, signed
and dated by an authorized representative of each party.

TURA: CONTRACTOR:
By: By:

Title: Title:

Date: Date:
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EXHIBIT A

February 16, 2016

Mr. Tom Corrigan, City Manager
City of Talent

P.O. Box 445

Talent, Oregon 97540

Mr. Corrigan:

Thank you for the opportunity to propose services to assist you and the City of Talent regarding the City’s
property in Downtown Talent, near the corner of Talent Avenue and W. Valley View Road.

The goal of my work would be to assist the City in finding a developer to redevelop the City’s property in
a manner that fulfills your goals for the property and for your broader purposes related to Downtown
revitalization. To achieve this goal, | propose to prepare a development offering, which will be based in
part on the strategic solicitation of input from the development community, both local and regional
players from a variety of development-related fields. I am confident that this project could mark a pivotal
stage in the revitalization of Downtown Talent, and | am hopeful that the property can be successfully
redeveloped with something substantial that helps to reinforce the community’s vision for the area. |
believe that my contacts in the development community and my experience in the development of public-
private real estate projects will be of benefit to these efforts.

Attached is my proposed scope of services. An early focus of my approach is to determine what sort of
redevelopment options are likely for the property based on input from the development community. This
input would play a prominent role in framing the development offering, which may take any of several
forms — Request for Proposals, Request for Qualifications, or Request for Expressions of Interest. | would
perform this work in close coordination with you and with other City staff that you may identify.

I would propose to perform these services on a time and materials basis, at my standard hourly rate of
$175 in an amount not to exceed $17,500, including reimbursables. This budget assumes three trips to
Talent, as identified in the Scope.

I can perform these services beginning immediately. | believe that we can issue the Development
Offering within the three months of my starting work. Depending on the number and acceptability of
responses, | would hope we can have something before your Council for their action this Summer.

I welcome the opportunity to discuss this proposal further. Please call me at (503) 956-5853 at your
convenience.

Respectfully Submitted,
John Southgate, Principal
John Southgate LLC

1020 SW Taylor Street, Suite 440
Portland, Oregon 97205
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John Southgate LLC
City of Talent — Downtown Property Development Offering
Proposed Scope of Services

Communications: Southgate to report back to staff on a regular basis, as directed by
Client. Southgate also to brief and obtain input from elected officials, community
advocates, and others as directed by Client.

Deliverable: communications as directed by Client, with follow-up and summary as
appropriate

Background/Research: Southgate to review key background documents to get a strong
understanding of the City’s and community’s goals and policy parameters for Downtown,
particularly as these documents may shed light on the redevelopment of the City’s
property. All background documents to be provided by City, to include:

o Relevant portions of the Development Code, particularly related to allowed use,
height, density, minimum and maximum parking, and design standards and
review process

o Downtown Plan, and other relevant policy documents

o Market Analysis, if available

o Other Documents that help to tell Talent’s story — marketing brochures, Annual
Reports, etc.

o Property appraisals, environmental reports, and other technical reports as
available

Deliverable: brief summary memorandum of findings from background reports,
particularly as they bear on the development offering.

Reconnaissance Tour of Property & Area: Southgate to tour site and its surrounding
context; and conduct interviews with key staff as identified by Client.

Deliverable: Written summary of key findings about the property, about the
opportunities and constraints related to zoning and technical issues; identification of
additional information that would be worth obtaining prior to issuance of the
development offering.

Developer/Key Stakeholder Interviews: Southgate to interview local and regional
developers and others in related fields (architects, contractors, etc.) who can contribute
substantively to an understanding of the development dynamics affecting Downtown
Talent as well as the redevelopment potential for the site. These individuals may also be
prospective interested parties — so these interviews are as much for the purpose of pre-
marketing of the site as they are about gauging developer perspectives. Southgate
anticipates conducing most of these interviews during his initial visit to Talent when he
will be conducting the reconnaissance tour; some interviews may take place by phone.
Interview list to be generated in consultation with Client. Client to inform Southgate
whether they want or need to attend some or all of the interviews. Interviews to focus on
questions such as:

o What redevelopment scenarios are likely to be most feasible for these properties?

o What are the challenges associated with the sort of development envisioned in the
Downtown Plan?

o What actions might the City need to take to leverage the envisioned development?
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o What approach should the City take in the development offering — RFP? RFQ?
RFEI? Other?
o What additional information would prospective respondents want or need to
influence their decision to respond to the offering?
Deliverable: Summary of feedback from interviews with developers; and
recommendations regarding marketing the property, including a recommended specific
approach on the development offering.

e Development Offering: Southgate to draft a development offering, i.e. a Request for
Proposals, a Request for Qualifications, or a Request for Expressions of Interest. The
offering will reflect feedback from the developer interviews as well as from Client. This
work to include drafting the text of the offering, finalizing the text based on Client
feedback; layout of the report (through a sub-consultant with strong graphic capabilities —
examples available upon request); and assisting the City in the selection process
(including work with a Selection Advisory Committee, if the City decides to incorporate
such a Committee into the process).

Deliverable: Development Offering in a web and print format.

e Post Development Offering: Southgate to assist Client in evaluating responses to the
Offering; participating in interviews should they occur; participating in formation of a
recommendation to City Council regarding which developer to select; and participating in
a Council work session. Southgate to provide advice to Client with regard to negotiations
regarding the terms of the deal with the selected developer. Southgate to provide
template Exclusive Negotiating Agreement and template Disposition & Development
Agreement to Client.

Deliverable: Assistance with the evaluation of responses, participation in developer
interviews and Council presentation to Council, assistance on developer negotiations.

This work assumes that Southgate will make three trips to Talent. The first will be for the
purposes of a reconnaissance tour as well as interviews of key staff and developers, etc. The
second will be for the purpose of interviewing a recommended short list of developers. The third
will be for the purpose of participating in City Council briefing. Eligible reimbursable expenses
for these trips include travel cost (air fare and rental car OR driving in personal automobile at
standard IRS rate per mile); hotel accommodations; and the City’s standard per diem for meals.
In the event that Southgate travels by car instead of air, Southgate to bill Client for four hours
each direction at half his billing rate. Additional trips subject to these same terms, above and
beyond the maximum stated in this fee proposal.
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EXHIBIT B

ORS CHAPTER 279B PUBLIC CONTRACTING REQUIREMENTS
FOR THE PURCHASE OF GOODS AND SERVICES

Contractor shall pay promptly, as due, all persons supplying labor or materials for
the prosecution of the work provided for in the contract, and shall be responsible
for such payment of all persons supplying such labor or material to any
Subcontractor. ORS 279B.220(1).

Contractor shall promptly pay all contributions or amounts due the Industrial
Accident Fund from such Contractor or Subcontractor incurred in the
performance of the contract. ORS 279B.220(2).

Contractor shall not permit any lien or claim to be filed or prosecuted against the
Contracting Agency on account of any labor or material furnished and agrees to
assume responsibility for satisfaction of any such lien so filed or prosecuted.
ORS 279B.220(3).

Contractor and any Subcontractor shall pay to the Department of Revenue all
sums withheld from employees pursuant to ORS 316.617. ORS 279B.220(4).

Contractor agrees that if Contractor fails, neglects or refuses to make prompt
payment of any claim for labor or materials furnished to the Contractor or a
Subcontractor by any person in connection with the contract as such claim
becomes due, TURA may pay such claim to the persons furnishing the labor or
material and charge the amount of payment against funds due or to become due
Contractor by reason of the contract. The payment of a claim in the manner
authorized hereby shall not relieve the Contractor or his surety from his or its
obligation with respect to any unpaid claim. If TURA is unable to determine the
validity of any claim for labor or material furnished, TURA may withhold from any
current payment due Contractor an amount equal to said claim until its validity is
determined and the claim, if valid, is paid.

Contractor shall promptly, as due, make payment to any person, copartnership,
association, or corporation, furnishing medical, surgical and hospital care or other
needed care and attention, incident to sickness or injury, to employees of such
Contractor, of all sums which the Contractor agrees to pay for such services and
all monies and sums which the Contractor collected or deducted from the wages
of employees pursuant to any law, contract or agreement for the purpose of
providing or paying for such service. ORS 279B.230(1).

All subject employers working under the Contractor are either employers that will

comply with ORS 656.017, or employers that are exempt under ORS 656.126.
ORS 279B.230(2).
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Contractor shall pay employees for overtime work performed under the contract
in accordance with ORS 653.010 to 653.261 and the Fair Labor Standards Act of
1938 (29 USC 201, et seq). ORS 279B.235(3).

The Contractor must give notice to employees who work on this contract in
writing, either at the time of hire or before commencement of work on the
contract, or by posting a notice in a location frequented by employees, of the
number of hours per day and the days per week that the employees may be
required to work. ORS 279B.235(2).

All sums due the State Unemployment Compensation Fund from the Contractor
or any Subcontractor in connection with the performance of the contract shall be
promptly so paid. ORS 701.430.

The contract may be canceled at the election of TURA for any willful failure on
the part of Contractor to faithfully perform the contract according to its terms.

Contractor certifies compliance with all applicable Oregon tax laws, in
accordance with ORS 305.385.

Contractor certifies that it has not discriminated against minorities, women or
emerging small business enterprises in obtaining any required subcontractors.
ORS 279A.110.

As used in this section, “nonresident contractor” means a Contractor that has not
paid unemployment taxes or income taxes in the state of Oregon during the 12
calendar months immediately preceding submission of the bid for the contract,
does not have a business address in this state, and stated in the bid for the
contract that it was not a “resident bidder” under ORS 279A.120. When a public
contract is awarded to a nonresident contractor and the contract price exceeds
$10,000, the Contractor shall promptly report to the Department of Revenue on
forms to be provided by the department the total contract price, terms of
payment, length of contract and such other information as the department may
require before the bidder may receive final payment on the public contract. ORS
279A.120.

F:\1Clients\Muni\Forms\Public Contracting\GOODS & SERVICES\AGT- Goods & Services Contract (090413) CHCcc.docx

134



URBAN RENEWAL AGENCY
OF THE CITY OF TALENT, OREGON
RESOLUTION NO.15-15
A RESOLUTION OF THE URBAN RENEWAL AGENCY OF THE CITY
OF TALENT APPROVING AND ADOPTING AGENCY BYLAWS; RESCINDING
RESOLUTIONS NO. 02-1, 00-8 03-8 and 15-4.

BE IT RESOLVED that the Urban Renewal Agency of the City of Talent
adopts the following bylaws:

ARTICLE | - AUTHORITY

Section 1. Name: The name of the Agency shall be The Urban Renewal
Agency of the City of Talent, Oregon, hereinafter referred to as “Agency.”

Section 2. Office: The office of the Agency shall be located in the City
Hall, City of Talent, Oregon, or at such other location as the Agency may from
time to time designate by resolution.

Section 3. Powers and Duties: The powers and duties of the Agency
shall be as provided by Chapter 457 of the Oregon Revised Statutes, the Talent
City Charter, and as authorized by the City Council of Talent in accordance with
Ordinance No. 539, adopted by the Talent City Council on March 20, 1991.

ARTICLE Il - OFFICERS, PERSONNEL, COMMITTEES

Section 1. Officers: The officers of the Agency shall be a chair, a vice-
chair/secretary, an executive director, and any other officers whom the Agency
deems necessary. '

Section 2. Chair: The Chair shall be elected by the Agency members
during the first meeting of each calendar year and shall preside at all meetings of
the Agency. The Chair shall have a vote on all questions before the Agency,
unless the Chair is also the Mayor as, pursuant to City Ordinance No. 15-879-0,
the Mayor may not vote on any matter of the Urban Renewal Agency business
unless there is a tie vote. In the case of a tie vote, the Mayor must vote to
resolve the tie, and may not abstain. At each Agency meeting, the Chair shall
submit information and recommendations as the Chair may consider proper
concerning the business, affairs and policies of the Agency.

Section 3. Vice-Chair/Secretary: The Vice-Chair/Secretary shall be
elected by the Agency members during the first meeting of each calendar year
and shall perform the duties of the Chair in the absence of the Chair. Whenever
the Chair is unable to perform the functions of the office, the Vice-
Chair/Secretary shall act as Chair. If both the Chair and the Vice-Chair/Secretary
are absent from an Agency meeting, the members present shall select one of
their number to perform the Chair’s functions at the meeting. In the absence of
the Executive Director, the Vice-Chair/Secretary shall keep the official records of
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the Agency, attest signatures of the Agency, certify copies of Agency documents,
and perform other record-keeping duties of the Executive Director.

Section 4. Executive Director; The Executive Director shall be the chief
executive officer and administrative head of the Agency and shall be responsible
to the Agency for the proper administration of the affairs placed in the Executive
Director's hands. The Executive Director shall administer the affairs of the
Agency in accordance with Federal, State and local laws. The Executive Director
shall see that all contracts of the Agency are carried out in the best interest of the
Agency under appropriate law.

(a) The Executive Director shal] cause to have prepared plans,
reports, and other necessary matters concerning any given Urban
Renewal area; and shall report from time to time to the Agency on the
status of the Urban Renewal programs.

(b) The Executive Director shall appoint and remove appointive
agency officers and employees except as the Bylaws otherwise provide
and shall have general supervision and control over them and their work.

(¢) The Executive Director shall serve as the budget officer of the
Agency.

(d) The City Administrator of the City of Talent may act as the
Executive Director of the Agency, or the board may select another
individual to serve as Executive Director of the Agency.

{e) The Executive Director shall be responsible for the fiscal
administration of all funds of the Agency and shall act as signer of the
checks drawn upon the accounts of the Agency.

Section 5. Additional Duties: The officers of the Agency shall perform
such other duties and functions as may from time to time be required by the
Agency.

Section 6. Additional Personnel, Committees: The Agency may, from
time to time, employ such personnel and create committees, subcommitiees or
advisory groups as it deems necessary to exercise its powers, duties and
functions as prescribed by the laws of the State of Oregon applicable thereto.

Section 7. Vacancies: Shouid the offices of the Chair or Vice-Chair
/Secretary become vacant, the Agency shall elect a successor from its Agency
members at the next regular meeting and such election shall be for the unexpired
term of such office.

Section 8. Removal: The Chair or Vice-Chair/Secretary may be removed
from office at any time by a vote of a majority of the entire Agency. Agency
members, including the positions of Chair and Vice Chair/Secretary, may also be
removed from office after three consecutive, unexcused absences.

Section 9. Local Contract Review Board: The Agency’s Board of Directors
shall act as the Local Contract Review Board when approving public contracts in
excess of $25,000.

Section 10. Contracts, Deeds, Instruments: The Agency's Board of
Directors shall, by resolution or by motion, approve the execution of all contracts
2 -Urban Renewal Agency Resolution No. 15-4

136




over $25,000, deeds, and instruments of the Agency and authorize the
appropriate officer or individual to sign each contract on behalf of the Agency.

ARTICLE Ill - MEETINGS

Section 1. Regular Meetings: The Urban Renewal Agency shall hold a
regular meeting at least once each month at a time and at a place which it
designates. A regular meeting may be continued, postponed, cancelled or
adjourned to a later date by a majority of the Agency members present and
voting, and notice of such adjourned meeting shall be given to all Agency
members.

Section 2. Special Meetings: The Chair may, when the Chair deems it
expedient, or upon the written request of two members of the Agency shall, call a
special meeting of the Agency to be held at the regular meeting place, unless
otherwise specified in the call, for the purpose of transacting any business
designated. Notice of the special meeting shall be given to all members of the
Agency at the time of the call and shall be given to the public in accordance with
Oregon Public Meetings Law.

Section 3. Open Meetings: The deliberations and proceedings of the
Agency shall be public except as state law allows otherwise.

Section 4. Quorum: A majority of the incumbent members of the Agency
shall constitute a quorum for the purpose of conducting its business and
exercising its powers and for all other purposes. Except as these bylaws provide
otherwise, the express concurrence of a majority of the members of the Agency
voting when a quorum of the Agency is present at the Agency meeting shall be
necessary to decide any question before the Agency.

Section 5. Manner of Voting: Voting shall be by record vote.

Section 6. Order of Business: At the regular meetings of the Agency, the
following shall be substantially the order of business:
(a) Rollcall. :
(b)  Approval of minutes of previous meeting.
(c) Citizen input.
{d) Items from Chair or Agency Members.
(e) Committee reports.
M Unfinished business.
(g New and miscellaneous business.
(h)  Report of Executive Director.
(i) Adjournment.

Section 7. Robert's Rules: All rules of order not herein provided for shall
be determined in accordance with Robert's Rules of Order Newly Revised.

3 - Urban Renewal Agency Resolution No. 15-4
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ARTICLE IV - FINANCIAL

Section 1. Adency Funds; Investment and Disbursement: Agency funds
shall be kept separate from the funds of the City. Investment and disbursement
of Agency funds shall follow the regular investment and disbursement
procedures of the City of Talent.

Section 2. Budget: Budget procedures followed for all other funds of the
City of Talent shall also be substantially followed for the fund or funds of the
Agency.

Section 3. Audif: An annual audit of the fund or funds of the Agency shall
be performed.

ARTICLE V — PROFESSIONAL SERVICES

Section 1. Professional Services: The Agency shall use the same legal
advisor, auditor, insurance agent, and consulting engineer as the City of Talent,
unless not in the best interests of the Agency to do so.

ARTICLE VI - AMENDMENTS

Section 1. Amendment of Bylaws: These bylaws may be amended by
resolution at any regular or special meeting of the Agency by a 2/3 vote of the
voting quorum present, provided that the proposed amendment has been"
submitted in writing to all members at least five (5) days prior to the meeting
where the amendment is to be considered.

BE IT FURTHER RESOLVED that Resolution No. 03-8, adopted the 21st
day of October, 2003 is hereby rescinded.

Adopted this 24th day of June, 2015 by the foliowing vote:
AYES-_5 NAYS-__ 0 ABSTAIN-_0_ ABSENT - _1__

Signed by me in authentication of its adoption and passage by the Urban
Renewal Agency of the City of Talent this 24th day of June, 2015.

f

I - .
[ \LiL/'\’fﬁi”/, j{{vf B

Torii Corrigan )"
Executl\(e Director
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